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Enclosed is my Recommended Decision in the review of the Certificate of Need (CON) 

application submitted by Andochick Surgical Center, LLC d/b/a Physicians Surgery Center of 
Frederick (PSCF) for the addition of two sterile operating rooms and one non-sterile procedure 
room.   
 

The relevant State Health Plan chapter considered in the review of this project is 
COMAR 10.24.11, State Health Plan for Facilities and Services:  General Surgical Services1.  
I also considered the general CON review criteria at COMAR 10.24.01.08G(3)(a) through (f).  
I considered the comments of Frederick Health Hospital, Inc., an interested party, and the entire 
record in this review and recommend that the Maryland Health Care Commission DENY 
Physician Surgery Center of Frederick’s application for a Certificate of Need. PSCF has failed 
to meet its burden of proof in demonstrating that the proposed project satisfies all applicable 
SHP standards and criteria for review. My attached Recommended Decision details my 
analysis and findings regarding applicable standards and criteria. 
 
Project Description 

 
PSCF proposes to add two operating rooms and one procedure room to an existing 

ambulatory surgery center.  The proposed project would  establish it as an “ambulatory surgical 
facility” (ASF) subject to CON regulation, 2 with four operating rooms and two procedure 
rooms. The applicant states the proposed project will add 10,955 square feet (SF) and also 
include renovation of 1,065 SF of existing space to the center located at 81 Thomas Johnson 

 
1 This application was reviewed under the previous iteration of the General Surgical Services Chapter, COMAR 
10.24.11, with an effective date of January 15, 2018.   
2 An ambulatory surgical facility is a health care facility that has three or more operating rooms. Md. Code Ann., 
Health-Gen. § 19-114.  
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Court, Suite B in the City of Frederick (Frederick County). PSCF leases the space from 
Andochick Properties, LLC. 
 

The total cost of the proposed project is estimated to be $5,657,000.  The total cost for 
PSCF to fit out the additional space and complete the renovation component of the project is 
$2,805,300, with the landlord responsible for the cost of constructing the space for the new 
addition at $2,851,700.   

 
Recommendation 
 

I recommend that the Maryland Health Care Commission DENY Physician Surgery 
Center of Frederick’s application for a Certificate of Need to add two operating rooms and one 
procedure room to an existing ambulatory surgery center.   
 

Procedurally, the applicant did not provide adequate responses to questions I have 
posed and I do not find that the quality and reasonableness of some of the projections and 
assumptions made in project planning have been well documented. The applicant has made 
revisions throughout the review process, raising further doubts about the thoroughness of the 
project planning process and the reliability of the information undergirding the applicant’s 
projections.  

 
Specifically, I found that PSCF did not meet the State Health Plan standards addressing 

charity care, need, financial feasibility, and impact. In addition, PSCF did not satisfy review 
criteria requiring PSCF to demonstrate that the project is needed, is financially viable, and 
would have an acceptable impact on existing providers and the health care delivery system. 

 
Further Proceedings 
 
 This matter will be placed on the agenda of a meeting of the Maryland Health Care 
Commission on March 16, 2023, which begins at 1:00 p.m. at 4160 Patterson Avenue in 
Baltimore. This meeting is expected to be a “hybrid” meeting at which Commissioners and 
persons with matters before the Commission may attend in person or attend virtually through 
a Zoom webinar format. However, I request that representatives who plan to speak on behalf 
of the applicant and interested party attend the meeting in person.  Please let the Commission 
know as soon as possible if there are any concerns with my request to appear in person. The 
link to register to attend the meeting will be placed on the Commission’s meeting page: 
https://mhcc.maryland.gov/mhcc/pages/home/meeting_schedule/meeting_schedule.aspx?id=
0. After registering, each person will receive a confirmation email containing information 
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about joining the Commission meeting via the Internet.  The Commission will issue a final 
decision based on the record of the proceeding.  
 
 As provided in COMAR 10.24.01.09B, an applicant or interested party may submit 
written exceptions to the enclosed Recommended Decision. Written exceptions must identify 
specifically those findings or conclusions to which exception is taken, citing the portions of 
the record on which each exception is based. Copies of exceptions and responses to exceptions 
must be communicated to all parties, via regular mail or email, by the due date and time shown 
below. If the deadline is met via email, please assure that paper copies of the exceptions or 
response to exceptions are also mailed to the Commission the same day. 
 
 Oral argument during the exceptions hearing before the Commission will be limited to 
10 minutes for the applicant, and 10 minutes for the interested party unless extended by the 
Chair. The schedule for the submission of exceptions and any response to exceptions is as 
follows:  
 

Submission of exceptions:              Wednesday, March 1, 2023, no later than 4:00 pm. 
 
Submission of responses:                Monday, March 6, 2023, no later than 4:00 p.m. 
 
Exceptions hearing:                         March 16, 2023, 1:00 p.m.  

         Monthly Commission Meeting 
  
cc: Scott E. Andochick, M.D. 

James P. Sherwood, VP Business Dev. & Strategy, Frederick Health 
Jennifer Coyne, Miles & Stockbridge, PC 
Patricia Nay, M.D., Executive Director, Office of Health Care Quality, MDH 
Alexa Bertinelli, Assistant Attorney General, MHCC 
Caitlin Tepe, Assistant Attorney General, MHCC 
Paul Parker, Director, Health Care Facilities Planning and Development, MHCC  
Wynee Hawk, Chief, CON, MHCC  
William Chan, Program Manager, MHCC 
Barbara A. Brookmyer, M.D., Health Officer, Frederick County 
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I.  INTRODUCTION 
 
A. The Applicant 

 
Andochick Surgical Center, LLC d/b/a Physicians Surgery Center of Frederick (PSCF) is 

an “ambulatory surgery center” (ASC) as defined in COMAR 10.24.11, the Maryland Health Care 
Commission’s State Health Plan regulations for general surgical services.  It operates two 
operating rooms and one procedure room and is used in the performance of multiple surgical 
specialties.  It is located at 81 Thomas Johnson Court, Suite B in the City of Frederick (Frederick 
County).  PSCF is a limited liability company established in December 2007. PSCF leases the 
space from Andochick Properties, LLC.  Scott E. Andochick, M.D., is the owner of Andochick 
Properties, LLC and is the president and medical director of PSCF.  (DI #9, p. 6 and Exh. 2 and 
3). Ownership of PCSF is divided between several surgeons associated with the center, with Dr. 
Anochick holding the largest interest. (DI# 40). See Appendix 2 for the PSCF organizational chart 
and ownership information. 

   
B. The Project 
 

PSCF proposes to add two operating rooms (ORs) and one procedure room.  This would 
establish it as an “ambulatory surgical facility”1 (ASF) subject to Certificate of Need (CON) 
regulation, with four operating rooms and two procedure rooms. Md. Code Ann., Health-Gen. §§ 
19-114(d)(1) & 19-120(f). The applicant states the proposed project will add 10,955 square feet 
(SF) and include renovation of 1,065 SF of existing space in the center.  The applicant states that 
the proposed project will include enlarging the current clean and dirty rooms for additional 
workspace; adding workspace for sterile processing and storage space for sterilized equipment and 
supplies; improvements to staff changing rooms and showers; and changes to the corridors for 
easy access and flow to and from the operating rooms and procedure rooms.  PSCF estimates that 
the facility will be completed in April 2024. (DI #41, Exh. 2, p. 3). The ASC would continue to 
operate during construction of the new addition. 

 
 The applicant states that surgical case volume is growing.  (DI #2, p. 6).  The ASC has ten 
surgical practitioners on staff.  The applicant indicates that three additional orthopedic surgeons 
have requested staff privileges at PSCF as the facility seeks to develop a total joint replacement 
program.  The applicant also states it expects to recruit an ophthalmologist in 2022.  (DI #2, p. 6) 
 
 PSCF indicates that the existing facility space and capacity has become inadequate to 
support the increased need for surgical time. To accommodate surgical time demands, the applicant 
states that surgical staff are working later hours and on weekends.  With the lack of space for staff, 
equipment, and supplies, PSCF has had to lease additional space in an adjacent office.  (DI #2, p. 
6). 
 

The applicant states that increasing operating room capacity and physical space will better 
accommodate PSCF’s surgeons and patients, allowing for more privacy through increasing waiting 
room capacity and providing more recovery space.  (DI #2, pp. 7-8).   

 
1 Section 19-114(b) of the Health-General Article and COMAR 10.24.11.B(3) define an ambulatory surgical facility 
as a health care facility that has three or more operating rooms.  
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The total cost of the proposed project is estimated to be $5,657,000.  (DI #41, Exh. 1, Table 

E).  The proposed project costs are estimated to be split, on a near even basis, between the applicant 
and the landlord.  Both entities will share in the cost of the new building addition, with the landlord 
contributing 52% of the estimated $4.4M cost of new construction.  PSCF, which leases the ASC 
space and will lease the larger ASF space, will fit out the additional space and complete the 
renovation component of the project. PSCF anticipates funding its share of the cost with 
commercial loan debt ($2.197M), $550,000 in cash, and $58,000 in interest income from bond 
proceeds.   (DI #11, Exh. 11).  Appendix 5 provides the project budget estimate detail. 

 
C. Background – Surgical Facilities in Frederick County 
 

There are 17 licensed providers of outpatient surgical services located in Frederick 
County.2 This includes Frederick Hospital, an independent hospital which reports an inventory of 
11 mixed use/general purpose3 operating rooms and 15 licensed ASCs and 1 ASFs that operate a 
total of 10 ORs. The single ASF that falls within the definition of a regulated “health care facility” 
is Frederick Surgical Center, a multi-specialty facility with four operating rooms. The other four 
ASCs with sterile operating rooms include the applicant, PSCF, a multi-specialty center with two 
ORs and Thomas Johnson Surgery Center, also a two-OR center with multiple specialties. One of 
the two ASCs with a single operating room reports more than one surgical specialty.  The other 
specializes in eye surgery. 

 
The 11 Frederick County ASCs that report operations limited to clean procedure rooms 

(i.e., they have no sterile operating rooms) are primarily single specialty centers.  These include 
three gastrointestinal (GI) endoscopy centers, two pain management centers, and five centers 
specializing in, respectively, vascular surgery, obstetric and gynecological procedures, plastic 
surgery, urology, and podiatry. One center with only procedure rooms reports both orthopedic 
surgery and pain management as specialties. 
 
D. Reviewer’s Recommendation  

 
I recommend denial of the requested CON.  This recommendation is based on my finding 

and conclusion that the applicant has not complied with all applicable State Health Plan (SHP) 
standards in COMAR 10.24.11.  These include the standards for Charity Care Policy, Need–
Minimum Utilization for Establishment of a New or Replacement Facility, Financial Feasibility, 
and Impact.  I also find that the proposed project has not demonstrated that is viable, under the 
review criterion of Viability at COMAR 10.24.01.08G(3)(d).  

 
I find that the applicant has not met its burden of proof in demonstrating the need for the 

proposed project, that the project is viable, and that the likely impact of this project on the local 
health care delivery system for outpatient surgery is acceptable, as is required by COMAR 

 
2 Physicians may provide surgical services in their offices without obtaining an ASF license.  A license is required if 
the surgical setting bills third-party payors for the facility’s services. 
3 This category of OR is predominant in the general hospital setting.  These ORs are used for a mixture of both inpatient 
and outpatient surgical procedures and are non-specialized with respect to the specialty categories of surgical cases 
for which they are used. 
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10.24.01.08G. The project will have an impact on other providers of this service that I cannot 
ignore.  

 
Procedurally, the applicant did not provide adequate responses to questions I have posed 

and I do not find that the quality and reasonableness of some of the projections and assumptions 
made in project planning have been well documented. The applicant has made revisions 
throughout the review process, raising further doubts about the thoroughness of the project 
planning process and the reliability of the information undergirding the applicant’s projection of 
project feasibility.  

 
II. PROCEDURAL HISTORY 
 

A. Record of the Review 
 

See Appendix 1, Record of the Review. 
 

B. Interested Party in the Review 
 

On December 30, 2021, Frederick Health Hospital, Inc. (Frederick Hospital) submitted 
comments in opposition to PSCF’s CON application and requested to be recognized as an 
interested party (IP) in this review. (DI #22). This facility is the only general hospital operating in 
Frederick County and is located approximately 2.6 miles from the applicant’s location. As stated 
above, Frederick Hospital reports an inventory of 11 mixed use/general purpose operating rooms. 
Frederick Hospital states that a majority of the surgery time in its operating rooms is used for 
general surgery and orthopedic surgery. (DI #22, p. 3.) 

 
Frederick Hospital asserts that the proposed project is not consistent with five standards in 

the SHP’s General Surgical Services chapter of regulation: the two general standards on procedure 
volume and charity care and the project review standards for need, financial feasibility, and impact.  
Turning to the general review criteria and covering some of the same ground, the hospital also 
comments that the applicant has failed to establish a need for the project and failed to demonstrate 
that the project is the most cost effective among alternatives.  Finally, Frederick Hospital argues 
that the project has not demonstrated that it is viable or that the project has an acceptable impact. 
Regarding impact, the hospital claims that the applicant has not addressed the proportion of case 
volume expected to shift from other providers of outpatient surgery, such as Frederick Hospital, 
and that the project will have a negative impact on the case mix of surgical patients at the hospital, 
removing “less complex” and “more reimbursable” cases from the hospital. It also claims that the 
project will have a negative impact on staffing, citing a current “crisis” in health care facility 
staffing.  Citing the lack of a credible plan by the applicant to recruit the additional staff it will 
need, the hospital states its belief that the applicant will turn to recruiting the hospital’s existing 
staff, leaving the hospital with more severe staffing challenges while simultaneously creating a 
higher average acuity level among the surgical patients using the hospital, with the potential for 
negatively affecting patient safety.   

 
I was appointed Reviewer in this application and on March 15, 2022, I recognized 

Frederick Hospital as an interested party in this review within the meaning of COMAR 
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10.24.01.01B(20) because it provides the same services as the applicant in the same planning 
region. (DI #29).  The IP comments will be addressed in my review and analysis of the standards 
and criteria specifically cited by the IP. 
 

C. Local Government Review and Comment 
 

No comments were received from any local governmental body.  
 

III. REVIEW AND ANALYSIS 
 
   Commission regulations at COMAR 10.24.01.08G(3)(a) through (f) identify six criteria 
for use in the review of proposed projects seeking CON approval. The first is evaluation of the 
relevant SHP standards, policies, and criteria. 
 

A. The State Health Plan 
 
COMAR 10.24.01.08G(3)(a) State Health Plan. 
An application for a Certificate of Need shall be evaluated according to all relevant State 
Health Plan standards, policies, and criteria. 
 

The relevant State Health Plan (SHP) chapter to be considered in the review of this project 
is COMAR 10.24.11, State Health Plan for Facilities and Services: General Surgical Services. This 
application was submitted prior to the revision to this SHP chapter, that became effective October 
18, 2021. This review is based on the standards of the former chapter. COMAR 10.24.11.04C. 
 
COMAR 10.24.11.05A — General Standards. The following general standards encompass 
Commission expectations for the delivery of surgical services by all health care facilities in 
Maryland, as defined in Health General §19-114(d).  Each applicant that seeks a Certificate 
of Need for a project or an exemption from Certificate of Need review for a project covered 
by this Chapter shall address and document its compliance with each of the following general 
standards as part of its application. 
 
(1) Information Regarding Charges  

 
Information regarding charges for surgical services shall be available to the public.  

 
(a) A physician outpatient surgery center4, ambulatory surgical facility, or a general 

hospital shall provide to the public, upon inquiry or as required by applicable 
regulations or law, information concerning charges for the full range of surgical 
services provided.  

 

 
4 “Physician outpatient surgery center” or “POSC” is a term used in the previous iteration of the general surgical 
services component of the SHP, which, as previously noted, is applicable in the review of this project, to denote ASFs 
falling below the threshold of CON regulation.  In the current SHP, updated in 2021, this term has been replaced with 
the term “ambulatory surgery center” or “ASC.” 
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PSCF states that “(A)ll patients are provided information regarding estimates of charges 
and patients responsibility as contracted with their insurance company based upon the procedure 
they are scheduled for.”  (DI #2, p. 18-19).  The applicant indicates that it will encourage patients 
to make inquiries as needed and the business office will assist/educate by phone, email, text, letter 
or other method preferred by the patient.   

 
PSCF provided its Setting Up Payor Contracts Policy, which states that the “Current 

insurance participation list will be posted in the business office and copies made available to the 
public upon request.” (DI # 11, Exh 1).  A representative list of the health carrier networks in 
which PSCF currently participates is also included on its website at: 
https://physicianssurgctr.com/billing/.5 Also, the applicant provided a representative list of the 
names of the health carrier networks in which each surgeon and other health care practitioner that 
provides services at PSCF currently participates.  (DI # 11, Exh 5).     

 
(b) The Commission shall consider complaints to the Consumer Protection Division in 

the Office of the Attorney General of Maryland or to the Maryland Insurance 
Administration when evaluating an applicant’s compliance with this standard in 
addition to evaluating other sources of information.   
 
The applicant states that it is unaware of any complaints to the Consumer Protection 

Division in the Office of the Attorney General or to the Maryland Insurance Administration since 
its formation in November 2007. (DI # 9, p. 11).   

 
(c) Making this information available shall be a condition of any CON issued by the 

Commission. 
 

PSCF submitted a copy of its Insurance Verification/Pre-authorizations Policy that 
provides its procedures for calculating patient-responsible charges for both self-pay and patients 
with insurance coverage.  (DI # 11, Exh 5-6, pp. 2-4).  The policy also provides the procedures 
that the business office staff will use to contact patients once the expected patient balance has been 
calculated.  (DI # 11, Exh 5, pp. 4-6).   

 
Reviewer’s Analysis and Findings  

 
Based on my review of the policies submitted by PSCF, I conclude that the applicant 

satisfies this standard. While I recommend that this application be denied, should the Commission 
choose to approve this project, I note that COMAR 10.24.11.05A(1)(c) requires that a CON for 
surgical services include a condition requiring the CON holder to provide to the public upon 
inquiry information concerning charges for the full range of surgical services it provides and 
maintain compliance with applicable laws and regulations regarding the posting of charges.  
 
(2) Information Regarding Procedure Volume.  

 
A hospital, physician outpatient surgery center, or ASF shall provide to the public upon 
inquiry information concerning the volume of specific surgical procedures performed at the 

 
5 The Reviewer observed seeing PSCF’s list of participating network providers on December 21, 2022.    
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location where an individual has inquired.  A hospital, POSC, or ASF shall provide the 
requested information on surgical procedure volume for the most recent 12 months 
available, updated at least annually.   
 

PSCF affirmed that it will provide information regarding the volume of specific surgical 
procedures performed at the facility for the most recent 12 months to the public upon request.  (DI 
# 2, p. 20).  The applicant states this information will be updated on a regular basis.   
 
Interested Party Comments – Frederick Hospital 

 
Frederick Hospital pointed out that PSCF failed to provide information regarding 

procedure volume, Attachment F, in its CON application submission. (DI #22, p. 4).   
 

Applicant’s Response to Comments 
 
PSCF responded that a list of the surgical procedures by specialty performed at PSCF was 

submitted in its CON application, along with CPT procedure description and charges (DI #2, Att. 
E, F, and G) and reiterated that in its response to comments from Frederick Hospital (DI #27, Exh. 
1).   

 
Reviewer’s Analysis and Findings  

 
PSCF provided exhibits showing procedure volume with the paper copy of its application 

and in response to Frederick Hospital’s comments. PSCF has affirmed in its application that it 
will provide the information to the public upon request. I find that PSCF complies with this 
standard.   
 
(3)  Charity Care Policy. 

(a) Each hospital and ambulatory surgical facility shall have a written policy for the 
provision of charity care that ensures access to services regardless of an individual’s 
ability to pay and shall provide ambulatory surgical services on a charitable basis to 
qualified indigent persons consistent with this policy.  The policy shall have the 
following provisions: 

(i) Determination of Eligibility for Charity Care.  Within two business days following 
a patient’s request for charity care services, application for medical assistance, or 
both, the facility shall make a determination of probable eligibility.   

PSCF submitted a copy of its Charity Care Policy and the written procedure states “Every 
patient requesting charity care write-offs must complete a Financial Assistance Form … and attach 
any and all applicable documentation. Upon receipt of information needed a probable eligibility 
determination will be made within two business days, and the patient notified.”  (DI #9, Exh. 8, p. 
1). Subsequently, the applicant responded to a request for more detail on the charity care standard 
and attached an Application for Charity Care Assistance. Section I of the application requested 
citizenship status and proof of residency. (DI#41, Exh. 8). 
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(ii) Notice of Charity Care Policy.  Public notice and information regarding the 
facility’s charity care policy shall be disseminated, on an annual basis, through 
methods designed to best reach the facility’s service area population and, in a 
format, understandable by the service area population.  Notices regarding the 
facility’s charity care policy shall be posted in the registration area and business 
office of the facility.  Prior to a patient’s arrival for surgery, the facility shall 
address any financial concerns of the patient, and individual notice regarding the 
facility’s charity care policy shall be provided.   

PSCF’s submitted a copy of the revised public notice that is posted in the facility lobby (DI 
#9, Exh. 9) and states copies of this notice (available both in English and Spanish) will be made 
available upon request and on its website at:  
https://physicianssurgctr.com/wp-content/uploads/2021/10/CharityCarePolicy1.pdf.  

 
The applicant states that the notice of charity care is published annually and submitted 

documentation that the Frederick News-Post published notification that PSCF will provide 
“surgical care services on a charity basis for all who qualify without regard to age, race, creed, 
color, sexual orientation, or national origin. Qualifications include those that are determined to be 
financially or medically indigent.”  (DI #41, Exh. 9).  The public notice also states “Upon receipt 
of your eligibility request/documents, you will be provided with probable eligibility notification 
within two days. (DI#41, Exh. 9).   

 
(iii) Criteria for Eligibility.  A hospital shall comply with applicable State statutes and 

Health Services Cost Review Commission (“HSCRC”) regulations regarding 
financial assistance policies and charity care eligibility.  An ASF, at a minimum, 
shall include the following eligibility criteria in its charity care policies.  Persons 
with family income below 100 percent of the current federal poverty guideline 
who have no health insurance coverage and are not eligible for any public 
program providing coverage for medical expenses shall be eligible for services free 
of charge.  At a minimum, persons with family income above 100 percent of the 
federal poverty guideline but below 200 percent of the federal poverty guideline 
shall be eligible for services at a discounted charge, based on a sliding scale of 
discounts for family income bands.  A health maintenance organization, acting as 
both the insurer and provider of health care services for members, shall have a 
financial assistance policy for its members that is consistent with the minimum 
eligibility criteria for charity care required of ASFs described in these regulations.   

 
PSCF’s Charity Care Policy states “Persons with a family income below 100% of current 

federal poverty guidelines who have no health insurance coverage and are not eligible for any 
public program to cover medical expenses are eligible for services free of charge.  Those above 
100 % but below 300% will be eligible for discounts on a sliding fee scale for families.”  (DI #9, 
Exh. 8, pp. 1-2).   
 

(b)  A hospital with a level of charity care, defined as the percentage of total operating 
expenses that falls within the bottom quartile of all hospitals, as reported in the most 
recent HSCRC Community Benefit Report, shall demonstrate that its level of charity 
care is appropriate to the needs of its service area population.  
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 This standard is not applicable, given that the applicant is not a hospital.  

 
(c) A proposal to establish or expand an ASF for which third party reimbursement is 

available, shall commit to provide charitable surgical services to indigent patients that 
are equivalent to at least the average amount of charity care provided by ASFs in the 
most recent year reported, measured as a percentage of total operating expenses.  The 
applicant shall demonstrate that: 

(i) Its track record in the provision of charitable health care facility services supports 
the credibility of its commitment; and 

(ii) It has a specific plan for achieving the level of charitable care provision to which 
it is committed. 

 
PSCF states that it “will provide charity care as a core principle of its mission to provide 

the best services to all in our community.”  (DI #2, pp. 22-23).  PSCF attached documentation 
showing that the average amount of charity care provided by ASFs in the years 2017-2019 was 
0.59% of net revenue (DI #2, Exh. S) and set a charity care goal of 0.68% of expenses by the end 
of 2025. To meet this goal, the applicant plans to make its policy available to the public, 
physicians’ offices, health departments, and local agencies.  PSCF notes that the COVID-19 
pandemic impacted its surgical practice in 2020, resulting in temporary closure for 60 days. PSCF 
states that its business office will post notice of its charity care policy and that staff will educate 
patients and perform outreach with individuals to increase awareness about this policy.  (DI #2, p. 
23).   

 
PSCF states the level of charity care it provides has increased annually with the exception 

of 2020 due to the COVID-19 pandemic and the temporary closure of the ASC.  (DI #2, p. 23).  
PSCF states that it will offer assistance to individuals who experience immediate and/or temporary 
financial hardship to ensure that all persons seeking surgical care are able to receive it at PSCF.   

 
Interested Party Comments – Frederick Hospital 

 
Frederick Hospital states that while PSCF indicates a charity care goal level of providing 

charity care equivalent to 0.68% of its operating expenses, PSCF has never previously met this 
goal and projects it will not be met for several more years.  (DI #22, p. 4).  Frederick Hospital 
further states that, with the exception of the pandemic year of 2020, PSCF “does not explain why 
its charity care historically has not satisfied expectations or that it was appropriate to the needs of 
the community.” (DI #22, p. 4). 

 
The IP states that PSCF’s failure to meet the standard for charity care will have an adverse 

impact on Frederick Hospital. (DI#22, p. 5). By attracting self-pay or insured patients from 
Frederick Hospital and other surgical facilities, the IP states that its surgical services will bear an 
ever-increasing proportion of the community’s non-reimbursable procedures for all patients, 
regardless of their ability to pay. (DI #22, p. 5).  Frederick Hospital states that PSCF should be 
required to provide more than a verbal commitment to provide charity care and should specifically 
explain why it failed to meet its charity goals for 2018 and 2019. (DI#22, p. 5). Frederick Hospital 
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points out that PSCF’s lack of specificity about the expansion of its charity care policy provision 
demonstrates a lack of commitment to provide charitable surgical services to indigent patients and 
to meet its stated charitable care threshold.  (DI #22, p. 4).    

 
The IP states its belief that the applicant’s project will pull hundreds of reimbursable 

orthopedic surgery cases from Frederick Hospital, which would increase the proportion of non-
reimbursable procedures that the hospital would have to bear, regardless of the patient’s ability to 
pay.  The IP states that PSCF’s proposed project will “disproportionately remove those 
reimbursable services from the health care facility that it needs the most to provide the same care 
to the medically indigent.”  (DI #22, p. 5).   

 
Applicant’s Response to Interested Party Comments 

 
PSCF states that its facility met and exceeded its charity care commitment goal of 0.68% 

for the years 2020 and 2021. The applicant states it “takes pride in and remains committed to the 
continuance of providing service to the underserved in the Frederick Community regardless of 
their ability to pay.”  (DI #27, p. 3 and Exh. 2).  PSCF states it has met and exceeded its charity 
care commitment goal and that it “remains committed to the continuance of this method of 
providing service to the underserved in the Frederick Community regardless of their ability to 
pay….” .  (DI #27, p. 3).  It provided a document representing the charity care provided in 2020 
and 2021.  (DI #27, Exh. 2)  It states that it has an outreach plan to continue offering charity care 
to persons in need. (DI #27, p. 17).   

 
Applicant’s Response to Reviewer’s Request for Additional Information 

 
The applicant was asked specifically to demonstrate “[W]hether PSCF’s historic level of 

charity care was appropriate to the needs of PSCF’s service area and to document how PSCF will 
provide charitable surgical services to indigent patients that are equivalent to at least the average 
amount of charity care provided by ambulatory surgical facilities annually.”  (DI #34, p. 2, 
Question #3).   

 
In response, the applicant noted that the average statewide level of charity care it used in 

preparing its application (charity care equivalent to 0.63% of total operating expenses) was 
provided by Commission staff for the year 2019. (DI #36, Tab #3, Exh. 8).  PSCF also provided a 
copy of its Public Notice defining financial or medical indigency for purposes of eligibility 
determination for either no obligation or a discounted obligation to pay for services based on 
income and family size.  (DI #36, Tab #3, Exh. 11).   

 
PSCF listed the following methods of assuring compliance regarding this standard:  
 

a. The Board of Directors will review and update/revise the Charity Care Policy on an 
ongoing basis; 

b. The Business Office Manager will submit monthly reports to the Performance 
Improvement Committee to evaluate progress in meeting the charity care level; 

c. PSCF will promote notification of public information regarding access to charity care at 
PSCF on the PSCF website, publish the policy in the Frederick News Post, include the 
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policy in the PSCF patient brochure, include notification on the facility’s simple admit 
patient on-line pre-screening program, and send information to the Frederick County 
Health Department and to local religious and outreach organizations; 

d. PSCR will train business office staff to offer patients an application for charity care if they 
believe the patient may be in a position of need; and 

e. The applicant states it will set aside an operating room one-half day per month for the 
purpose of charity care. 

 
(DI #36, Tab #3, Exh. 12, p. 3).   
 

In Table III-1 PSCF reported the following levels of charity care provision from 2013 
through 2021.  (DI #36, Tab 3, Exh. 5).   

 
Table III-1:  Physicians Surgery Center of Frederick – Historical Charity Care (2013 – 2021) 

  2013 2014 2015 2016 2017 2018 2019 2020* 2021 
Value of Charity Care $963.87 $0.00 $930.11 $4,128.00 $1,620.00 $0.00 $8,314.00 $1,663.00 $78,385.00 
Total Operating 
Expenses $2,991,611 $3,329,291 $2,509,949 $3,192,182 $3,299,538 $3,783,992 $3,805,414 $4,068,407 $5,687,630 
Ratio – Charity 
Care/Total Operating 
Expenses 0.03% 0.00% 0.04% 0.13% 0.05% 0.00% 0.22% 0.04% 1.38% 
Source:  DI#36, Tab 3, Ex. 5.   

*PSCF was closed for 60 days of operation in 2020 because of the COVID-19 pandemic.   
 
The applicant states that its 2019 increase in charity care was a result of expanded outreach 

to local organizations, charitable organizations, and urgent care facilities.  However, in 2020, the 
applicant states that patients delayed surgical procedures during the pandemic emergency, 
contributing to lower levels of charity care.  (DI #41, Tab 4, p. 5).  In late 2020 and 2021, the 
applicant indicates that it expanded and promoted its charity care policy, resulting in the facility 
exceeding its goal level of charity care in 2021.   

 
The applicant notes that Frederick County is a growing and wealthy community with a 

percentage of households in Frederick County making less than $25,000 per year that is lower than 
the State average of 12.8% and a percentage of households making over $200,000 per year that is 
higher than the State average. (DI #41, Tab 4, p. 6).  PSCF states that these income levels have 
increased the challenge in reaching the underserved, though the applicant indicates it is committed 
and will work to achieve its charity care level goal of providing charity care valued at 0.68% of 
total operating expenses, at a minimum.   

 
Interested Party Response to the Applicant’s Response to Reviewer’s Additional Questions 

 
Frederick Hospital states that the applicant has not stated how it will satisfy future charity 

care requirements and that it has yet to provide a cogent argument as to why its historic level of 
charity care provision was appropriate to the needs of the community.  (DI #38, p. 6).  If the 
applicant does not demonstrate that it meets its charitable obligations, Frederick Hospital states 
that “a risk occurs that lucrative surgical cases will be performed in a for-profit entity that has 
failed to ensure access for those patients who are economically vulnerable.”  (DI #38, p. 7).  
Frederick Hospital argues that if a specialized outpatient facility only performs lucrative cases for 
those who can afford them, existing health outcome disparities for those economically vulnerable 
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will be maintained or widened.  Frederick Hospital states that a sharp revenue decrease attributed 
to the departure of reimbursable procedures that could be performed at the hospital would have an 
adverse effect on its long-term sustainability.   

 
Reviewer’s Analysis and Findings  

 
I cannot find that PSCF’s track record in the provision of charitable health care facility 

services supports the credibility of its commitment to provide the level of charity care to which it 
has committed.  I also find that it has not articulated a specific plan for achieving the level of 
charitable care provision to which it is committed. 

 
The applicant reported no provision of charity care or only negligible charity care values 

between 2013 and 2019.  The applicant has not provided a sufficient explanation of this poor track 
record.   

   
The applicant correctly notes that Frederick County is not among the state’s most 

impoverished jurisdictions. It does not provide a convincing picture of how it will reach out to 
lower income or medically indigent residents in the jurisdiction. In addition, while PSCF states 
that Frederick County is the main county it serves, it identified “Maryland, Pennsylvania and West 
Virginia” as part of its service area (DI # 2, p. 28). PSCF provides no explanation how it will serve 
lower income or medically indigent residents in the jurisdictions surrounding Frederick County, 
which PSCF includes as part of its service area. This lack of more specific planned actions does 
not give me confidence that it will maintain the level of charity care provision to which it has 
committed.   

 
Frederick Hospital has expressed concerns that PSCF will pull self-pay and insured patients 

away from the hospital, leaving the hospital to bear the greatest burden among the jurisdiction’s 
providers of ambulatory surgery in serving low income and indigent residents.  I agree with 
Frederick Hospital’s concern.  While Maryland’s hospital payment model mitigates the worst-case 
scenarios possible when the burden of serving the indigent population increases for the state’s 
general hospitals, this puts upward pressure on the hospital charges that all payors must bear to 
support uncompensated and undercompensated care provision.     

 
PSCF has the burden of demonstrating that its project meets all applicable criteria for 

review, including each of the SHP standards. COMAR 10.24.01.08G(1). PSCF was given multiple 
opportunities to provide more specificity with respect to how the historic level of charity care it 
has provided was appropriate to the needs of its service area population and how it will assure an 
appropriate level of charity care provision in the future. In my view, it failed to make an acceptable 
case.   

 
Secondarily, I note that some elements of PSCF’s charity care policy are questionable. It 

will rely on an application form requiring the patient to provide information regarding residency 
status and citizenship (DI#41, Exh. 8, p. 3,4) as well as detailed financial information prior to a 
determination of probable eligibility for financial assistance within two days of the request.  With 
respect to charity care, health care facilities should not discriminate on the basis of citizenship 
status. Such policies can have a chilling effect on undocumented patients and are likely to result 
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in fewer opportunities for persons in need to obtain services and fewer opportunities to provide 
care to the indigent or uninsured, further shifting the burden to the hospitals.     

 
For these reasons, I find that PSCF does not comply with this charity care policy standard.   

 
(4) Quality of Care.  

 
A facility providing surgical services shall provide high quality care.  

 
(a) An existing hospital or ambulatory surgical facility shall document that it is licensed, 

in good standing, by the Maryland Department of Health.  
 

The applicant submitted a copy of its license dated July 1, 2018 from the Maryland 
Department of Health.  (DI # 2, Att T).   
 

(b) A hospital shall document that it is accredited by the Joint Commission.  
 

The applicant is not a hospital.     
 

(c) An existing ambulatory surgical facility or POSC shall document that it is:  
 

(i) In compliance with the conditions of participation of the Medicare and Medicaid 
programs;  

 
(ii) Accredited by the Joint Commission, the Accreditation Association for 

Ambulatory Health Care, the American Association for Accreditation of 
Ambulatory Surgery Facilities, or another accreditation agency recognized by the 
Centers for Medicare and Medicaid as acceptable for obtaining Medicare 
certification; and  

 
(iii) A provider of quality services, as demonstrated by its performance on publicly 

reported performance measures, including quality measures adopted by the 
Centers for Medicare and Medicaid Services. The applicant shall explain how its 
ambulatory surgical facility or each POSC, as applicable, compares on these 
quality measures to other facilities that provide the same type of specialized 
services in Maryland.  

 
To demonstrate compliance with Medicare and Medicaid conditions of participation, the  

applicant provided letters from: the Office of Health Care Quality of the Maryland Department of 
Health (MDH) dated August 19, 2019 indicating it was in compliance with Federal participation 
requirements for an ambulatory surgery center participating in the Medicare and/or Medicaid 
programs (DI # 2, Att. V); Novitas Solutions, a CMS contractor, notifying PSCF of enrollment to 
participate in the Medicare program (DI #9, Exh. 12); and the Maryland Department of Health and 
Mental Hygiene (now MDH) dated January 19, 2012 stating that PSCF is enrolled in the Maryland 
Medicaid Program.  (DI #9, Exh. 13).   
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PSCF also submitted documentation that PSCF is accredited by the Accreditation 
Association for Ambulatory Health Care, Inc. from February 8, 2021, through February 7, 2024.  
(DI # 2, Att U).   

 
The Centers for Medicare and Medicaid Services administers the Ambulatory Surgical 

Center Quality Reporting (ASCQR) Program, a pay-for-reporting, quality data program.6,7  The 
ASCQR Program utilizes several quality measures to make informed decisions and quality 
improvement in the ambulatory surgical center (ASC) setting. For 2020, PSCF reported data for 
the following two quality measures: ASC-11- Cataracts: Improvement in Patient’s Visual Function 
within 90 Days Following Cataract Surgery (100 percent) and ASC-13 Normothermia (97.4 
percent).8   

 
MHCC’s Quality Reporting website9 reports limited general information/demographic and 

surgical case volumes by specialty for PSCF.  The website reports that the staff influenza 
vaccination rate for the 2019-2020 influenza season at this facility was 93.8 percent, better than 
the Maryland Facility average of 85.8 percent.     

 
PSCF states it also participates in additional performance improvement and risk 

management programs including: the CTQ Voyance’s EdgePerceptionTM Patient Satisfaction 
Surveying and Perception Management Tool; the Leapfrog ASC Survey; MHCC’s Maryland 
Quality Reporting and Freestanding Ambulatory Surgical Facility Survey; and the National 
Healthcare Safety Network’s (NHSN) Healthcare Personnel Influenza Vaccination Summary.  (DI 
#9, p. 12 and Exh. 14 through 24).   

 
(d) A person proposing the development of an ambulatory surgical facility shall 

demonstrate that the proposed facility will:  
 

(i) Meet or exceed the minimum requirements for licensure in Maryland in the areas 
of administration, personnel, surgical services provision, anesthesia services 
provision, emergency services, hospitalization, pharmaceutical services, 
laboratory and radiologic services, medical records, and physical environment; 
and   

 
(ii) Obtain accreditation by the Joint Commission, the Accreditation Association for 

Ambulatory Health Care, or the American Association for Accreditation of 
Ambulatory Surgery Facilities within two years of initiating service at the facility 
or voluntarily suspend operation of the facility.    

 

 
6 Further information on the ASCQR Program is available at:  https://www.cms.gov/Medicare/Quality-Initiatives-
Patient-Assessment-Instruments/ASC-Quality-Reporting.  
7The Center for Medicare and Medicaid Services also utilizes data reported from the Outpatient and Ambulatory 
Surgery Consumer Assessment of Healthcare Providers and Systems (OAS CAHPS) survey, a patient satisfaction 
survey regarding services provided at ambulatory surgery centers. Because of the COVID 19 pandemic, the data has 
not been reported.  Further information can be located at: https://data.cms.gov/provider-data/dataset/48nr-hqxx/.   
8 Information available at:  https://data.cms.gov/provider-data/dataset/4jcv-atw7.  
9 Available at:  https://healthcarequality mhcc.maryland.gov/OutpatientSurgery/Detail/129#SurgicalProcedures.   
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PSCF provided documentation from the Office of Health Care Quality stating the ASC was in 
compliance with Federal participation requirements for an Ambulatory Surgery Center 
participating in the Medicare and/or Medicaid programs.  (DI #2, Att. Va and Vb).  PSCF provided 
a copy of its accreditation notification from the Accreditation Association for Ambulatory Health 
Care, Inc. for a term of three years beginning February 8, 2021.  (DI #2, Att. U).   

 
(e) An applicant or a related entity that currently or previously has operated or owned a 

POSC or ambulatory surgical facility, in Maryland or outside of Maryland, in the 
five years prior to the applicant’s filing of a request for exemption request to establish 
an ASF, shall address the quality of care provided at each location through the 
provision of information on licensure, accreditation, performance metrics, and other 
relevant information. 

 
The applicant has documented its record of licensure and accreditation.  MHCC has not 

established performance metrics for ASFs that should be considered applicable for purposes of 
reviewing compliance with SHP standards at this time. 

 
Reviewer’s Analysis and Findings  

 
I find that the applicant complies with this standard.   

 
(5) Transfer Agreements.  

 
(a) Each ASF shall have written transfer and referral agreements with hospitals capable 

of managing cases that exceed the capabilities of the ASF.  
 
(b) Written transfer agreements between hospitals shall comply with Department of 

Health regulations implementing the requirements of Health-General Article §19-
308.2. 

 
(c) Each ASF shall have procedures for emergency transfer to a hospital that meet or 

exceed the minimum requirements in COMAR 10.05.05.09.  
 

PSCF submitted a copy of a written transfer agreement with Frederick Hospital that 
complies with COMAR 10.05.05.9.  (DI #2, Att W).  The applicant also provided a copy of the 
facility’s Emergency Transfer Policy regarding PSCF’s responsibilities for the transfer of a patient 
requiring a higher level of care to the hospital.  (DI #2, Att X).   
 
Reviewer’s Analysis and Findings  

 
I find that the applicant complies with this standard.   

 
 
B. Project Review Standards.  
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The standards in this regulation govern reviews of Certificate of Need applications 
and requests for exemption from Certificate of Need review involving surgical facilities and 
services.  An applicant for a Certificate of Need or an exemption from Certificate of Need 
shall demonstrate consistency with all applicable review standards, unless an applicant is 
eligible for an exemption covered in Regulation .06. of this chapter.  

 
(1) Service Area.  

 
An applicant proposing to establish a new hospital providing surgical services or a 

new ambulatory surgical facility shall identify its projected service area.  An applicant 
proposing to expand the number of operating rooms at an existing hospital or ambulatory 
surgical facility shall document its existing service area, based on the origin of patients 
served. 

 
 PSCF states that its primary service area is Frederick County, but it also serves patients 
who reside elsewhere in Maryland and in areas of Pennsylvania and West Virginia, noting that the 
state line is within 40 minutes travel time of PSCF.  (DI #2, p. 28).  It attached information on 
population density and growth in Frederick County and Maryland (DI#2, Att. Y) and 
socioeconomic and demographic statistics for Frederick County.  (DI #41, Tab 4, Exh. 15). 
 

The applicant provided population information for the twelve municipalities and eight 
planning regions within Frederick County for the period 1980 through 2000.10  The applicant also 
submitted population data for the Metropolitan Washington region by jurisdiction as reported by 
the Metropolitan Washington Council of Governments for the years 1990 through 2030.11  For 
socioeconomic data, PSCF submitted Brief Economic Facts for Frederick County, as reported by 
the Maryland Department of Commerce.  (DI #41, Tab 4, Exh. 15). 

 
PSCF did not document its existing service area based on the origin of patients served.  

 
Reviewer’s Analysis and Findings  

 
While the applicant did not meet the letter of this standard by documenting its patient origin, I 

note that PSCF was not specifically questioned on this omission during the review process and 
that all ASFs and ASCs are asked to provide information on patient origin by zip code area as part 
of MHCC surveys that have been conducted on an annual basis, with some interruption during the 
recent years of the COVID-19 emergency.  I find that the applicant’s response to this standard is 
adequate. 
 
 
 
(2) Need – Minimum Utilization for Establishment of a New or Replacement Facility.  

 

 
10 From U.S. Census and Frederick County Planning Department for the planning regions of:  Adamstown, Brunswick, 
Frederick, Middletown, New Market, Thurmont, Urbana, and Walkersville   
11 This included population for the Maryland jurisdictions of Montgomery and Prince George’s Counties, Central and 
Southern Maryland, and Northern Virginia.  
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An applicant proposing to establish or replace a hospital or ambulatory surgical facility 
shall:  

 
(a) Demonstrate the need for the number of operating rooms proposed for the facility, 

consistent with the operating room capacity assumptions and other guidance 
included in Regulation .07 of this chapter.  

 
(b) Provide a needs assessment demonstrating that each proposed operating room is 

likely to be utilized at optimal capacity or higher levels within three years of the 
initiation of surgical services at the proposed facility, consistent with Regulation .07 
of this chapter.   

 
(c) An applicant proposing the establishment or replacement of a hospital shall submit 

a needs assessment that includes the following: 
 

(i) Historic trends in the use of surgical facilities for inpatient and outpatient 
surgical procedures by the new or replacement hospital’s likely service area 
population; 

 
(ii) The operating room time required for surgical cases projected at the proposed 
new or replacement hospital by surgical specialty or operating room category; and  
 
(iii) In the case of a replacement hospital project involving relocation to a new site, 
an analysis of how surgical case volume is likely to change as a result of changes in 
the surgical practitioners using the hospital. 

 
(d) An applicant proposing the establishment of a new ambulatory surgical facility shall      

submit a needs assessment that includes the following: 
 

(i) Historic trends in the use of surgical facilities for outpatient surgical procedures 
by the proposed facility’s likely service area population; 

 
(ii) The operating room time required for surgical cases projected at the proposed 

facility by surgical specialty or, if approved by Commission staff, another set of 
categories; and  

 
(iii)Documentation of the current surgical caseload of each physician likely to 

perform surgery at the proposed facility.    
 

PSCF proposes the addition of two operating rooms to its current complement of two ORs, 
constituting the establishment of this ASC as an ASF.  The applicant states that by the year 2025 
each OR has the potential to support 1,143 cases or more per year for a total case volume of 4,575 
cases and 392,160 OR minutes for the ASF. (DI#2, p 29). PSCF provided a case and OR minute 
count for each practitioner for the last two years and projected future case volume and OR minutes 
for these practitioners and an additional practitioner anticipated to join the surgical staff. (DI#27, 
Exh. 8). The applicant’s projections are based on historical case volume and OR time, interviews 
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of practitioners, population growth in the anticipated service area, and assumptions about the 
migration of cases from the hospital to the outpatient setting.  (DI#36, Exh. 15). 

 
Fourteen practitioners who are partners or have surgical privileges to perform surgery at 

PSCF are identified. Ten are orthopedic surgeons and two specialize in plastic surgery.  There is 
one practitioner specializing in ophthalmic surgery and one specializing in oculoplastic surgery.  

 
The PSCF physician complement changed during review of the application. The applicant 

reported the addition of four physicians, all specializing in orthopedic surgery and also reported 
that an additional ophthalmic surgeon (not specifically identified) was expected to join the staff.  
(DI #9, Exh. 7 and DI #11, Exh. 12).  As surgical staff information was updated, utilization 
projections changed.  After the application was docketed, the applicant submitted a new updated 
and revised set of information of historic and projected utilization for the facility.  (DI #16, Exh. 
16).  

 
In early 2022, PSCF reported that one of the previously identified orthopedic surgeons, a 

partner, was leaving the state but that other identified practitioners would be absorbing the surgical 
case load of this existing staff member.  (DI #24).  The applicant again provided an update to the 
projected number of surgical cases by surgeon.   

 
Finally, the applicant was requested to review and submit an update on each surgeon who 

would have privileges at PSCF.  (DI #36, Tab 4, Exh. 14, 15, and 16).  In that update, the applicant 
provided historic and projected utilization for the years 2020 through 2024.  Based on the April 
2024 target date for completion of the proposed project, the applicant was requested to resubmit 
and include historic utilization data for 2020 and 2021 and utilization projections for the 
anticipated construction period. Projected utilization through 2026 was also requested.  (DI #41, 
Tab 3, Exh. 6 and 7).  Included with the response, PSCF submitted an affiliation agreement with 
The Johns Hopkins University (JHU) School of Medicine in which a JHU physician would provide 
ophthalmic surgical services at PSCF.  (DI #41, Tab 2, Exh. 5b and 5c).   

 
Interested Party Comments – Frederick Hospital 

 
Frederick Hospital stated that PSCF provides “minimal discussion on its existing dedicated 

outpatient general purpose operating room, and no discussion of the other existing operating 
room.”  (DI #22, pp. 5-6).  Further, it states that no documentation is provided to support the 
projected surgical volume of 1,143 cases per year for each new operating room.  The IP states that 
PSCF failed to explain how the utilization achieves “optimal capacity” without utilization hours 
or the nature of the case mix for projected use, (DI #22, p. 6) noting that the applicant provides per 
surgeon case load numbers but did not specify how the existing or proposed operating rooms have 
been or will be utilized in terms of time. 

 
The IP states that while PSCF’s assessment concludes that the proposed operating rooms 

will likely be utilized at optimal capacity or at higher levels within three years of the completion 
of the project, Frederick Hospital reiterates that without specific data that discusses either the 
historic or projected trends for specific types of surgery in Frederick County the applicant is merely 
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providing its own anticipated utilization without adequate support for its expectations. (DI #22, 
pp. 6-7).     

 
Frederick Hospital states that the lack of surgical specialty or operating room 

categorization in the data submitted by PSCF makes it difficult to determine how it has utilized its 
existing ORs or how the two additional operating rooms will be utilized. (DI #22, p. 7). Finally, 
the Frederick hospital states that the applicant submitted insufficient data on the types of projected 
cases to be performed in each of the additional operating rooms requested, with virtually no 
documentation to substantiate these future volume projections.  (DI #22, p. 7).   

 
Applicant’s Response to Comments 

 
PSCF submitted revised physician case numbers and operating room minutes that revised 

the projected utilization for the facility to account for the practitioner departure previously noted.  
(DI #27, Exh. 8).   

 
To address Frederick Hospital’s remarks on case mix, the applicant submitted a list of the 

surgeons who would perform surgical cases at PSCF from 2020 through 2025.  (DI #27, Ex. 3a 
and 3b, Ex. 9).  These three tables list the surgeons by surgical specialty and the number of 
historical and projected surgical cases for each surgeon expected to provide surgical services at 
PSCF.  In addition to listing the surgical specialties, PSCF provided a description of the type of 
surgical cases that will be performed by each surgeon. (DI #27, Ex. 3b).  The applicant states that 
it expects to see a significant growth in the number of surgical cases from three surgeons recruited 
from Montgomery County.  Using the information provided by these three surgeons, the applicant 
states that it expects a number of its patients to originate from northern Montgomery County near 
the border with Frederick County.  (DI #27, pp. 8-9).  As for the type of surgical cases that will be 
performed, PSCF expects to see an increase in orthopedic procedures that include hand and upper 
extremity surgical procedures and joint replacement procedures that include the shoulder, knee 
and hip.  (DI #27, p. 10).   

 
In addressing historic utilization, the applicant notes that surgical case volume was affected 

by the previously noted closure of the ASC in 2020 for 60 business days.   (DI #27, pp. 4-5).  The 
applicant states that the 60-day closure resulted in an estimated loss of 529 surgical cases in 2020.  
(DI #27, pp. 4-5 and Exh. 9).  By adjusting the utilization to account for lost surgical cases, the 
applicant states that the two existing ORs at PSCF would have operated at optimal capacity for the 
years 2020 and 2021.  (DI #27, p. 8 and Exh. 5, Table 1-2).   

 
The applicant states that the projection of 200 total joint replacements per year by 2025 is 

driven by the surgeon’s preference to perform their outpatient surgical cases at the ASC rather than 
at Frederick Hospital.  (DI #27, p. 5).  The applicant indicates that many surgical cases are 
migrating to the outpatient setting and that the PSCF surgeons have directed their outpatient 
appropriate patients to the ASC, only performing these cases at Frederick Hospital when OR time 
is not available at PSCF.  (DI #27, pp. 5-6).  These surgeons are not Frederick Hospital employees 
and the applicant states that they “want the freedom to pick their site of choice along with their 
patients for convenience and safety.”  (DI #27, p. 6).  By performing these surgical cases at PSCF, 
it argues that patients experience less wait time, OR turnover time is efficient, the surgical schedule 
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inclusion of these lower complexity surgical procedures overstates the projected OR minutes.  (DI 
#42, pp. 2-3).   The IP states that conflating OR and procedure room minutes is a poor justification 
for additional ORs (DI #42, p. 4).   

 
Frederick Hospital points out several discrepancies or inconsistencies in the projected 

financial and utilization numbers reported by PSCF, as follows: 
 

a) PSCF identifies 4,165 total cases in CY 2026(DI #41, Tab 2, Exh. 3).  However, in the 
Utilization and Volume Projections table (DI #41, Tab #3, Exh. 6), the applicant indicates 
that the 4,155 surgical cases in CY 2026 include 200 procedure room cases and only 3,955 
total OR cases.  PSCF does not explain why the 200 procedure room cases are included 
with the 3,955 OR cases.   

b) Under the Statistical Projections Table for the entire facility (DI #41, Tab 2, Exh. 3), the 
row titled “Total Surgical Minutes in ORs” has two rows of numbers, with the second row 
in italics.  The applicant does not identify the difference between the two sets of numbers 
identified as Total Surgical Minutes in ORs.   

c) Using this same table, DI #41, Tab 2, Exh. 3, PSCF reports that the “Total Surgical Minutes 
in OR” are the same as “Total OR and PR Minutes,” though the former set of surgical 
minutes should be smaller and only include OR surgical minutes.   
 

Reviewer’s Analysis and Findings  
 
Since filing the original CON application, PSCF has submitted several revisions to the OR 

utilization and needs assessment using the Regulation .06 assumptions of COMAR 10.24.11.  
Initially, the applicant submitted its needs assessment for the addition of two dedicated outpatient 
general purpose operating rooms with its CON application, providing historic and projected 
surgical utilization for the years 2020 through 2025.  (DI #2, pp. 29-32).   

 
The applicant has submitted a total of six changes and revisions to the historical and 

projected surgical utilization at PSCF.  These changes and revisions were made to account for 
changes in the composition of the practitioners, which included the addition of five new 
practitioners and the departure of a practitioner, and also to account for revisions in the timeline 
for construction and completion of the new addition.  Changes were also made to account for the 
time needed to construct the new addition and buildout the shell space for the addition. The 
applicant extended the projected completion and start of operation from 2024 to 2026.   
 
 I observed that the applicant submitted changes in facility utilization data without desired 
detail on the assumptions used to support the changes in projected caseloads and OR minutes.  I 
substantively agree with Frederick Hospital’s statement that the changes “are simply newer, more 
recent, guesses of how many surgeries each surgeon would like to perform if PSCF has four 
operating rooms and additional procedure rooms in its facility.” (DI# 42.)  The applicant provides 
no assumptions or detailed explanations for the facility’s projected utilization.   
 

I also find a number of issues with the submitted projections.  In the utilization data shown 
in Tables III-2 and Tables III-3, the applicant reported an increase in the number of cases and 
surgical minutes from 2022 through 2024.  The timeline for the proposed construction project was 
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originally Spring 2023, with the completion and start of operation expected by April 2024.  During 
this construction period, the facility would only have two ORs and one procedure room.  The 
utilization projections indicated that PSCF’s practitioners would increase to a point where the 
number of surgical cases and surgical minutes would support the need for three plus ORs at optimal 
capacity for a dedicated outpatient general purpose operating room.  The applicant did not provide 
an explanation or rationale for the increased utilization for this two-year period. Also, it is not 
credible that PCSF could increase volume if the practitioners are already working evenings and 
weekends.  

 
I note that PSCF stated its practitioners have performed procedures, when appropriate, in 

a procedure room.  It is not clear whether lower complexity procedures, appropriate for a procedure 
room are included in the projected utilization for the four general purpose ORs.   

 
Frederick Hospital identified a number of discrepancies or inconsistencies in how PSCF 

projected utilization.  During the review I have asked for clarification on PSCF’s utilization 
projections, examining these tables and questioning both the accuracy and the basis for how these 
numbers were calculated and reported.  I am not satisfied with the information submitted and 
believe the utilization projections do not support the need for the addition of surgical capacity at 
PSCF.   

 
In conclusion, I have examined the applicant’s historical and projected utilization numbers. 

While the projections may appear to support the need for the proposed addition of two ORs, I do 
not find them to be accurate or reliable. I find the multiple revisions and updates lack consistency 
and credibility, and I find that PSCF does not comply with this standard. 

 
(3) Need – Minimum Utilization for Expansion of An Existing Facility.  
 
An applicant proposing to expand the number of operating rooms at an existing hospital 

or ambulatory surgical facility shall:  
 

(a) Demonstrate the need for each proposed additional operating room, utilizing the 
operating room capacity assumptions and other guidance included at Regulation 
.07 of this chapter;   

 
(b) Demonstrate that its existing operating rooms were utilized at optimal capacity in 

the most recent 12-month period for which data has been reported to the Health 
Services Cost Review Commission or to the Maryland Health Care Commission; 
and  

 
(c)Provide a needs assessment demonstrating that each proposed operating room is 

likely to be utilized at optimal capacity or higher levels within three years of the 
completion of the additional operating room capacity, consistent with Regulation 
.07 of this chapter.  The needs assessment shall include the following:  

 
(i) Historic and projected trends in the demand for specific types of surgery 

among the population in the proposed service area; 
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(ii) Operating room time required for surgical cases historically provided at the 

facility by surgical specialty or operating room category; and 
 
(iii) Projected cases to be performed in each proposed additional operating room.  

 
PSCF is seeking to establish an ASF rather than expand an ASF. This standard is not 

applicable. 
 
(4) Design Requirements. 
 

Floor plans submitted by an applicant must be consistent with the current Facility 
Guidelines Institute’s Guidelines for Design and Construction of Health Care Facilities (FGI 
Guidelines): 

 
(a) A hospital shall meet the requirements in current Section 2.2 of the FGI Guidelines. 
 
(b) An ASF shall meet the requirements in current Section 3.7 of the FGI Guidelines. 
 
(c) Design features of a hospital or ASF that are at variance with the current FGI 

Guidelines shall be justified.  The Commission may consider the opinion of staff at 
the Facility Guidelines Institute, which publishes the FGI Guidelines, to help 
determine whether the proposed variance is acceptable.   

 
 The applicant provided a copy of a letter signed by Scott A. Norberg, AIA, LEED AP, 
Medarch Design PLLC, that the design of the new and renovated spaces at PSCF complies with 
the most recent FGI Guidelines for an Outpatient Surgery Facility.  (DI #2, Att. Z).  A copy of the 
floor plans for the proposed project can be found in Appendix 3.   
 
Reviewer’s Analysis and Findings  

 
I find that applicant complies with this standard.   

 
(5) Support Services. 

 
Each applicant shall agree to provide laboratory, radiology, and pathology services 

as needed, either directly or through contractual agreements. 
 

PSCF states that it provides radiology services on site and provided a copy of the 
certification for the x-ray machines from the Maryland Department of the Environment.  (DI #2, 
Att. A-1).  Similarly, the applicant provides limited laboratory services on site and provided a copy 
of the permit from the Maryland Department of Health and its CMS’ Certificate of Waiver from 
Clinical Laboratory Improvement Amendments (CLIA) for the laboratory services.  (DI #2, Att. 
B-1).  Finally, PSCF sends its specimens for diagnostic purposes off-site to either Frederick Health 
Hospital Laboratory Services in Frederick or HCT Pathology located in Baltimore, MD.  (DI #9, 
p. 14).   
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Reviewer’s Analysis and Findings  

 
I find that applicant complies with this standard.   

 
(6) Patient Safety. 

 
The design of surgical facilities or changes to existing surgical facilities shall include 

features that enhance and improve patient safety.   An applicant shall: 
 

(a) Document the manner in which the planning of the project took patient safety into 
account; and 

 
(b) Provide an analysis of patient safety features included in the design of proposed new, 

replacement, or renovated surgical facilities. 
 

The applicant states the following safety measures were considered in planning the 
project (DI #2, p. 33):  

 
1. Phased-in construction, with demolition occurring on weekends;  
2. Compliance with all federal, state and local safety codes; 
3. Compliance with the American with Disabilities Act (ADA) regulations; 
4. Comprehensive programs on Risk Management, Infection Control, and Pharmacy and 

Materials Management; 
5. Staff safety education and training for all equipment, utilities and applicable venues; 

and 
6. Patient and staff call system.  

 
The applicant states that the proposed project has been designed to conform to the 2018 

FGI Guidelines and includes a summary from Scott A. Norberg, AIA, LEED AP, that provides 
details of the proposed project.  (DI #2, Att. Z).    
 
 The applicant states that the proposed project will provide additional space, improved 
access, lighting, ventilation, and an efficiently organized environment with improved access for 
staff and patients.  The applicant believes that all of these improvements will enhance patient safety 
and quality of care. (DI #36, Tab #8, Exh. 28).   
 
Reviewer’s Analysis and Findings  

 
I find that applicant complies with this standard.   

 
 
 
(7) Construction Costs.   
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The cost of constructing surgical facilities shall be reasonable and consistent with 
current industry cost experience.   

 
(a) Hospital projects. 

(i) The projected cost per square foot of a hospital construction or renovation project 
that includes surgical facilities shall be compared to the benchmark cost of good 
quality Class A hospital construction given in the Marshall Valuation Service® 
guide, updated using Marshall Valuation Service® update multipliers, and 
adjusted as shown in the Marshall Valuation Service® guide as necessary for site 
terrain, number of building levels, geographic locality, and other listed factors.   

(ii) If the projected cost per square foot exceeds the Marshall Valuation Service® 
benchmark cost, any rate increase proposed by the hospital related to the capital 
cost of the project shall not include:  

1. The amount of the projected construction cost and associated capitalized 
construction cost that exceeds the Marshall Valuation Service® 
benchmark; and  

 
2. Those portions of the contingency allowance, inflation allowance, and 

capitalized construction interest expenditure that are based on the excess 
construction cost.  

 
 This part of the standard is only applicable to hospital projects. 
 

(b) Ambulatory Surgical Facilities. 

(i) The projected cost per square foot of new construction shall be compared to the 
benchmark cost of good quality Class A construction given in the Marshall 
Valuation Service® guide, updated using Marshall Valuation Service® update 
multipliers, and adjusted as shown in the Marshall Valuation Service® guide as 
necessary for site terrain, number of building levels, geographic locality, and other 
listed factors.  This standard does not apply to the costs of renovation or the fitting 
out of shell space.   

(ii) If the projected cost per square foot of new construction exceeds the Marshall 
Valuation Service® benchmark cost by 15% or more, then the applicant’s project 
shall not be approved unless the applicant demonstrates the reasonableness of the 
construction costs.  Additional independent construction cost estimates or 
information on the actual cost of recently constructed surgical facilities similar to 
the proposed facility may be provided to support an applicant’s analysis of the 
reasonableness of the construction costs.  

 This standard requires a comparison of the project’s estimated cost for new construction, 
adjusted for specific construction characteristics of the proposed project, with a benchmark, or 
expected cost, derived using the cost-estimating methodology provided by the Marshall Valuation 
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Service (MVS).  The cost per SF arrived at by using the MVS methodology reflects what a building 
of the type and quality described should cost to construct.  The MVS methodology includes a 
variety of adjustment factors related to the specific characteristics of the project, e.g., timing of the 
project, the locality, the number of stories, height per story, shape of the building (e.g., the 
relationship of floor size to perimeter), and departmental use of space.  Appendix 4 provides a 
detailed explanation of the methodology laid out in the MVS Guide and how it is used to derive a 
benchmark value that can be used to assess the appropriateness of new construction costs in a 
proposed project.   
 
 PSCF calculated the MVS benchmark and the estimated allowable buildout cost for the 
10,955 SF shell space for the two operating rooms, one procedure room, and support space to the 
existing facility. It calculated an MVS benchmark to be $411 per SF utilizing the Marshall Swift 
CoreLogic Swift Estimator program. This MVS benchmark is for a Class A, good quality buildout 
of 10,955 SF of shell space.  The applicant’s allowable project costs are estimated at $1,712,800, 
or $156.35 per SF.   
 

The applicant’s calculations for both the MVS benchmark value and the estimated 
allowable project costs can be found in Appendix 4, Tables 1 and Table 2.   
 
Reviewer’s Analysis and Findings  

 
I completed my own calculations of the MVS benchmark and the estimated allowable 

buildout cost for the two operating rooms, one procedure room, and support space to the existing 
facility and arrived at a MVS benchmark of $550.31 per SF using the values reported in the 
Marshall Valuation Service as of November 2022.  The estimated allowable project cost for the 
buildout of shell space is estimated to be $160.10 per SF.  The differing MVS benchmarks 
calculated by me and PSCF can be attributed to the timelines and when the analyses were 
performed (PSCF in October 2021 and my calculation based on MVS data available as of 
November 2022).  The use of the more current MVS data would consider factors such as the effect 
of the COVID-19 pandemic and the subsequent economic factors that have impacted labor costs 
and construction materials.  The respective calculations and assumptions the applicant and I used 
for estimating the allowable cost per SF measured against the MVS benchmark is found in 
Appendix 4.   
 
 My calculations for the MVS benchmark value of $550.31 per SF exceeds the applicant’s 
MVS benchmark of $411 per SF by $139.31 per SF, approximately 25.3%.  This trend is also 
consistent with the applicant’s allowable project costs, and my estimated project cost of $160.10 
per SF slightly exceeds the applicant’s value of $156.35 per SF, a difference of $3.75 per SF, 
approximately 2.3%.  My analysis and the applicant’s calculations demonstrate that the estimated 
allowable construction cost for this proposed project do not exceed the MVS benchmark for this 
project.   

 
I find that applicant complies with this standard.   

 
(8) Financial Feasibility.   
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A surgical facility project shall be financially feasible.  Financial projections filed as 
part of an application that includes the establishment or expansion of surgical facilities and 
services shall be accompanied by a statement containing each assumption used to develop 
the projections.  

 
(a) An applicant shall document that:  

(i) Utilization projections are consistent with observed historic trends in use of each 
applicable service by the likely service area population of the facility;  

(ii) Revenue estimates are consistent with utilization projections and are based on 
current charge levels, rates of reimbursement, contractual adjustments and 
discounts, bad debt, and charity care provision, as experienced by the applicant 
facility or, if a new facility, the recent experience of similar facilities;  

(iii)Staffing and overall expense projections are consistent with utilization projections 
and are based on current expenditure levels and reasonably anticipated future 
staffing levels as experienced by the applicant facility, or, if a new facility, the 
recent experience of similar facilities; and  

(iv) The facility will generate excess revenues over total expenses (including debt 
service expenses and plant and equipment depreciation), if utilization forecasts 
are achieved for the specific services affected by the project within five years of 
initiating operations. 

(b) A project that does not generate excess revenues over total expenses even if utilization 
forecasts are achieved for the services affected by the project may be approved upon 
demonstration that overall facility financial performance will be positive and that the 
services will benefit the facility’s primary service area population.   

 
The applicant submitted the historical and projected surgical case volumes for its surgeons 

from the years 2020 through 2025 (DI #9, Exh. 31), as well as the historical number of surgical 
cases performed, and the revenue generated for the years 2018 through April 2021.  (DI #9, Exh. 
31a). Further, the applicant submitted a table with the historic and projected number of surgical 
cases, including PSCF revenue from 2018 through 2025.  For projected revenue, PSCF provides 
the average annual revenue collected per surgical case to calculate the projected revenue for the 
years 2018 through 2025.  (DI #9, Exh. 32). 

 
 PSCF projects a need to hire an additional 12.7 full time-equivalent staff at an estimated 

expense of $666,210 million to staff the proposed ASF.  (DI #41, Tab 2, Exh. 5).  The staffing 
costs are reportedly based on PSCF’s current personnel cost experienced.  (DI #9, Ex. 33 – Table 
L – Workforce Information).   

 
 The applicant’s revenue and expense schedule identify PSCF as generating excess net 
revenue for the first three years of operation after the completion of the proposed project.  (DI #9, 
Exh. 34).   
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Interested Party – Frederick Hospital   
 
Frederick Hospital states the applicant has failed to demonstrate that its project is 

financially feasible and that it also failed to specify that it meets the required elements in Standards 
.05B(8)(a)(i) through (iv).  It also comments that PSCF did not provide a statement concerning the 
assumptions used to develop the applicant’s projections.  (DI #22, p. 7).   

 
Applicant’s Response to Interested Party Comments 

 
In response to the IP comments, PSCF provided a statement from the “Accounting Team”12 

that outlines the assumptions used for Table 3 – Revenue and Expense Statement – Entire Facility 
and Table 4 – Revenues and Expense Statement – Proposed Project.  (DI #27, Exh. 7).  According 
to this statement, the applicant’s assumptions are:   

 
1. Total cases are projected to increase over the current actual cases in the first three years of 

full utilization (2023 to 2025) by 40%, 59%, and 74%, respectively;  
 

2. Revenue projections are based on the historic trend of average collections per case.  The 
most recent two-year average collections per case are $2,024 and $2,139.  From 2023 
through 2025, the applicant’s projected average collections per case assumes an average 
annual increase of 1.1%, with per case charges of $2,150 in 2023, $2,175 in 2024, and 
$2,200 in 2025; 
 

3. The applicant based its staffing and operating expenses on the historic trend in the ratio of 
staffing and expenses to revenue.  The cost of staffing assumes sufficient head count 
increases relative to case projections; 
 

4. Facility costs, including rent, debt servicing, plant and equipment depreciation are included 
as expenses in Table 4; and 

    
5. The projections demonstrate excess revenues over total expenses for the first three years 

of full utilization.  The applicant projects net income as 14 percent of revenue based on the 
recent trend experienced by PSCF, and projects 13-14% of revenue as net income for the 
first three years of operation after project completion.   

 
As previously noted, PSCF assumes that “All of Dr James Steinberg’s (surgical) cases will 

be absorbed by Mid-Maryland Musculoskeletal Institute’s partner/surgeons.”  (DI #27, p. 10).   
 
 
 
 

Applicant’s Response to Reviewer’s Request for Additional Information 
 

 
12 This statement is not on letterhead, signed or attested to by the individual making the statement.   
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 In response to my request for additional information, PSCF updated several documents and 
tables.13 This included the individual physician’s submissions for historical and projected cases 
(DI#36, Exh. 16) and the “Financial Feasibility” statement on the assumptions used to document 
future surgical volumes (DI#36, Exh. 15). The applicant states that the financial projections 
assume a 20% increase in revenue based on historic and current revenue, the addition of 
practitioners and the additional OR capacity. Lastly, PSCF projects operating expenses for staff 
and supplies as a percentage of revenue using its current experience. (DI#36, Exh. 22).  

 
Interested Party Response to Applicant’s Responses to Reviewer’s Additional Questions 

 
 Frederick Hospital points out areas where it believes the applicant’s responses are either 
incomplete or conflict with other information provided to the Commission. (DI#38, p. 2). These 
include the applicant’s basis for case volume projections which it characterizes as “surgeons’ best 
guesses.” (DI#38, p. 2 and 3). The IP states that the applicant does not provide data analytics or 
authoritative resources to support the projected service volume and that the applicant “projects an 
increasing number of procedures at PSCF in 2033, 2023, and 2024 – long before PSCF even 
projects to have completed construction on its two operating rooms by April 2024.” (DI#38, p.3).  
Frederick Hospital questions the physicians’ projections as presumptions based on each 
practitioner’s anticipated cases.  It also states that the assumptions are based upon PSCF interviews 
with the practitioners, which implies that the basis for the projections are the practitioners’ “self-
confidence” or simply that the facility is planning more OR capacity in the future, even though the 
applicant’s timeline indicates the project will not be completed earlier than April 2024.  (DI #38, 
p. 3).  
  

The IP states that the surgical minutes provided on the forms do not align with the total 
surgical minutes in the operating rooms in Exhibit 21. (DI# 38, p. 4). Frederick Hospital notes that 
the applicant projects an increasing number of procedures before construction of the new ORs is 
completed. While the timeline for the construction of the project has been revised, Frederick 
Hospital notes that the applicant has not modified the budget projections to account for the delay 
in completion of the project or accounted for recent economic fluctuations.  (DI #38, pp. 3-4).  
Frederick Hospital points out that project costs such as the estimated $167,800 in renovation costs, 
or an update to the Marshall Swift Valuation costs per square foot have remain unchanged from 
the applicant’s original CON application submission in July 2021, notwithstanding the extended 
timeline. (DI# 38, p. 4). The IP also states that the updated financial projections have no accounting 
for bad debt and charity care.  
 

Frederick Hospital points out that the applicant has not explained how past levels of charity 
care provision by PSCF were appropriate to the needs of the community. Finally, the IP states that 
the applicant has not adequately addressed the impact of the proposed ASF on Frederick Hospital.  
 
 
 
Reviewer’s Analysis and Findings  

 
 

13 Please see the discussion at COMAR 10.24.01.08G(3)(d) Viability of the Proposal, (infra) for a discussion on the 
ongoing revisions and updates during the course this review.     
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Since the filing of the original CON application, the applicant’s historic and projected 
surgical cases and minutes were revised seven times in the course of this review. (DI#’s 2, 9, 11, 
16, 24, 27, 36 and 41).  The applicant includes projections for a yet to be hired ophthalmologist, 
which increases the utilization projections for 2023 through 2025, but then removed the 
prospective eye surgeon’s numbers from my second request for additional information (DI# 41). 
When I review the last two submissions in response to my request for more information, it appears 
that the utilization is the same in both submissions for 2020 through 2024, however the future 
projections from 2024 to 2025 do not appear to account for construction in 2023-2024. The 
applicant does not explain the increase in utilization during the construction or how the facility 
will accommodate the projected increases in the existing ORs during construction.   

 
I am also concerned about the validity of the PSCF use projections in light of the IP’s 

comments related to moving cases between procedure rooms and ORs “when appropriate” and 
whether the utilization projections include procedure room cases.  The applicant does not provide 
any explanation of how the utilization projections correlated to the service area, which includes 
other states and Montgomery County, as well as the Frederick County population. 

 
The applicant also submitted very few revisions to the project budget estimate or its 

revenue and expense projections during the review of this application. The applicant has stated the 
project budget will only increase from the original application submission of approximately $5.2 
million to $5.7 million, an approximate 8% increase.  It has not raised any significant budgetary 
implications resulting from the pandemic or how the rising costs of labor and materials have 
affected the project’s construction costs. PSCF’s budget revisions were limited to clarifying the 
source of funds needed to finance the project and the revenue and expense revisions occurred as a 
result of the extension of time to account for the construction and buildout for the proposed project. 
However, the estimated $167,800 in renovation costs or an update to the analysis of the MVS costs 
per square foot have remained unchanged from the applicant’s original CON application 
submission in July 2021, notwithstanding the extended timeline.  

 
I have observed that the applicant’s changes in the revenue and expense statements are 

simply newer estimates based on PSCF’s historic expenses.  The applicant does not provide 
authoritative assumptions or adequately explain the basis for the facility’s expectations that the 
project will be profitable based on historic case volume and expenses.  

 
Each opposing comment and request for information during this review was an opportunity 

for PSCF to satisfy its burden to demonstrate that the proposed project complies with the applicable 
criteria and standards. Although the record is voluminous with multiple exhibits and tables that 
changed over time, there continue to be inconsistencies that create doubt about the financial 
feasibility of the proposed project. I find that applicant does not comply with this standard. 
 
 
 
 
 
(9) Impact.  
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(a) An application to establish a new ambulatory surgical facility shall present the 
following data as part of its impact assessment, in addition to addressing COMAR 
10.24.01.08G(3)(f):  

 
(i) The number of surgical cases projected for the facility and for each physician and 

other practitioner;  
 

(ii) A minimum of two years of historic surgical case volume data for each physician 
or other practitioner, identifying each facility at which cases were performed 
and the average operating room time per case. Calendar year or fiscal year data 
may be provided as long as the time period is identified and is consistent for all 
physicians and other practitioners; and  
 

(iii)The proportion of case volume expected to shift from each existing facility to the 
proposed facility.  

 
(b) An application shall assess the impact of the proposed project on surgical case volume 

at hospitals:  
 

(i) If the applicant’s needs assessment includes surgical cases performed by one or 
more physicians who currently perform cases at a hospital within the defined 
service area of the proposed ambulatory surgical facility that, in the aggregate, 
account for 18 percent or more of the operating room time in use at that hospital, 
the applicant shall include, as part of its impact assessment, a projection of the 
levels of use at the affected hospital for at least three years following the 
anticipated opening of the proposed ambulatory surgical facility.  

 
(ii) The operating room capacity assumptions in Regulation .06A of this Chapter and 

the operating room inventory rules in Regulation .06C of this Chapter shall be 
used in the impact assessment.  

 
The applicant states that the surgeons who perform surgical cases primarily work at PSCF 

and Frederick Hospital.  (DI #2, p. 38).  The applicant states that the increase in surgical cases 
from Frederick Hospital will primarily be total shoulder and hip replacements, based on 
Medicare’s approval of this type of surgery as suitable for the outpatient surgical setting in 2021.  
PSCF states that it expects the migration of the joint replacement procedures to have a minimal 
impact on Frederick Hospital.   

 
The applicant states that all the current surgical cases performed by PSCF practitioners at 

the existing facility are cases most suitable for an outpatient setting. It reports that PSCF 
practitioners have experienced an increase in case volumes and that the surgical cases that PSCF 
cannot accommodate because of a lack of OR time are performed at Frederick Hospital. The 
applicant indicates that these cases are only moved to Frederick Hospital as a last option, with 
most cases being rescheduled or, if appropriate, performed in a procedure room.  (DI #2, p. 38). 
The applicant states that a majority of PSCF practitioners perform their cases primarily at PSCF 
and Frederick Hospital, with one the exception of one practitioner who performs cases at Meritus 
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Medical Center in Hagerstown and another at a facility in West Virginia. (DI#2, p. 38). It states 
that PSCF practitioners do not provide services at surrounding facilities and that therefore the 
impact to other facilities will be negligible. (DI#2, p. 38). 
 
Interested Party Comments 

 
Frederick Hospital highlights the applicant’s projection of a 39% increase in surgical cases 

at PSCF between the years 2020 and 2025. (DI #22, p. 8).  To support the projection of this growth, 
the IP states that PSCF relies upon the case volume of Dr. James Steinberg, an orthopedic surgeon 
who has practiced for 25 years in Frederick County and specializes in joint replacement and repair 
for surgical cases at PSCF.  Frederick Hospital states that Dr. Steinberg’s practice has historically 
represented a significant number of cases at PSCF (he performed 229 cases in 2020, representing 
approximately 11.1% of the surgical cases performed at the ambulatory surgery center for that 
year).  Frederick Hospital asserts that Dr. Steinberg’s practice is highly specialized and not easily 
replicated.  (DI #22, p. 8).   

 
Frederick Hospital states that Dr. Steinberg is leaving Maryland in 2022 and cites a letter 

from Dr. Steinberg confirming the termination of his Medical Directorship and his planned 
relocation to Georgia.  (DI #22, pp. 8-9).  Frederick Hospital argues that the loss of Dr. Steinberg’s 
surgical caseload will have a significant impact on PSCF’s volume projections and expects that it 
will be “difficult to envision where a new surgical facility would be able to reach its financial pro 
forma projections if over 10% of its projected (surgical) procedures disappear.”  (DI #22, Table B, 
p. 9).  The IP states that the loss of Dr. Steinberg’s surgical minutes will reduce PSCF’s projected 
surgical minutes by approximately 10.7% in 2022 and 8.7% in 2025.  (DI #22, Table B, p. 9).   

 
Additionally, Frederick Hospital responds to PSCF’s assumption that CMS will permit 

certain surgeries, such as joint reconstruction, in an outpatient setting, despite CMS’s long-
standing “’Inpatient Only’ restriction on these procedures.”  (DI #22, pp. 9-10).  It states that CMS 
“Inpatient Only” category of surgical procedures is based on medical complexity and that these 
procedures require additional safety features and other resources that are only available in a 
hospital setting.  Frederick Hospital states that “CMS has reversed this position14  with regard to 
roughly 228 surgical procedures due to safety concerns.15” (DI #22, p. 10). Frederick Hospital 
states that many of the projected surgeries that PSCF expects to perform upon project completion 
“are no longer subject to reimbursement by Medicare in an ambulatory surgical facility setting.”  
(DI #22, p. 10).  The IP states that because the applicant does not provide sufficient specificity as 
to the numbers and specialty types of procedures in its projections, the projected number of 
procedures affected by CMS changes to the Inpatient Only list may vary from about 5% to 20% 
of its total projected volume.  (DI #22, p. 12).   

 
The Frederick hospital indicates that the impact of the CMS reversal on the Inpatient Only 

list on the financial viability of PSCF’s proposed project will be significant.  (DI #22, pp. 10-11).  

 
14 Of approving the performance of surgical procedures as outpatient procedures 
15 Frederick Health Hospital cites the following article, CY 2022 Medicare Hospital Outpatient Prospective Payment 
System and Ambulatory Surgical Center Payment System Final Rule (CMS-1753FC), available at  
https://www.cms.gov/newsroom/fact-sheets/cy-2022-medicare-hospital-outpatient-prospective-payment-system-
and-ambulatory-surgical-center-0.  
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Frederick Hospital states that “the CMS decision to release the Inpatient Only list and to not add 
several hundred musculoskeletal procedures to the APC-CPL (Covered Procedure List)” should 
result in a reduction of approximately 20% in orthopedic surgical procedures performed at PSCF.    

 
Finally, Frederick Hospital states that PSCF’s volume projections for OR turn-around-

times (TAT) calculated between surgical cases for all of its projected surgical cases is inflated by 
inclusion of the first and last cases of each day that do not have a TAT.  (DI #22, p. 12).  PSCF 
uses a TAT of 25 minutes between cases for 100% of the projected surgical cases performed in 
the ASC.  (DI #22, p. 12). Based on the 2,060 surgical cases performed at PSCF in 2020, Frederick 
Hospital calculates a daily average of 8.2 surgical cases, assuming PSCF is open and in operation 
for 251 days annually.  Frederick Hospital states that the removal of the first and last cases from 
the daily average yields a reduction of two cases or about 24% of case volume (from 8.2 to 6.2 
cases).  The IP concludes that this decrease in the surgical cases reduces the calculated number of 
minutes needed between surgical cases and as a result reduces the total number of surgical minutes 
that PSCF uses to calculate the projected number of operating rooms needed at PSCF upon project 
completion.  (DI #22, p. 12).   

 
Frederick Hospital states that these three factors will significantly reduce PSCF’s projected 

need for additional operating rooms.  Frederick Hospital provides Table F in its IP comments that 
calculates this impact, which is included in Appendix 6.  (DI #22, Table F, pp. 13-14).  Table F 
demonstrates how the three factors (i.e., the loss of the Steinbert surgical cases, the CMS ruling 
reducing the number of surgical procedures reimbursable in an ambulatory surgical facility, and 
the assertion that TAT is inflated) decreases PSCF’s need for additional operating rooms.   

 
Frederick Hospital’s calculations indicate that the PSCF projection of OR need is inflated 

by approximately one OR, (a reduction from 2.84 ORs to 1.86 ORs or about 34% by 2025).  (DI 
#22, pp. 13-14).    Frederick Hospital notes that the applicant’s own data (based on the numbers 
provided in its CON application) indicates a need for only 2.84 ORs, which is less than the four 
total ORs requested by PSCF in its proposed project.  

 
Applicant’s Response to IP Comments  

 
The applicant states that its case volume is growing with two orthopedic surgeons affiliated 

with PSCF increasing case volume and three new orthopedic surgeons in the process of becoming 
partners at PSCF.  (DI #27, p. 11).  In addition, a third orthopedic surgeon who joined PSCF in 
2020 is experiencing a rapid increase in surgical cases. (DI #27, p. 11). PSCF states its belief that 
its projection of cases is conservative and will not have an impact on Frederick Hospital.  (DI #27, 
p. 11).  Further, the applicant indicates that the growth in surgical cases will be sustained by the 
present and future surgeons who practice at PSCF.   

 
The applicant states that set up and tear down time is considered in the projections because 

this is time that the OR’s could be used for surgery. While turn over times can be longer for more 
complicated cases, the applicant indicates that the average turnaround time at PSCF is 25 minutes 
based on its operating history.  (DI #27, p. 11).   
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The applicant states that PSCF does not rely exclusively on Dr. Steinberg’s surgical case 
volume to meet future surgical case projections and the need for additional ORs.  (DI #27, p. 12).  
The applicant states that Dr. Steinberg worked with the Mid-Maryland Musculoskeletal Institute 
(MMI), a group of orthopedic specialists serving Frederick, Hagerstown, and Urbana, to develop 
an exit strategy that would “ensure that all of his cases remain in the Frederick community and are 
absorbed by his Colleague Peers at MMI.”  (DI #27, p. 12). In support of this exit plan, the 
applicant states that five orthopedic surgeons are credentialed at PSCF and will take over the 
patient caseload and volumes previously provided by Dr. Steinberg (these practitioners are Drs. 
Horton, Nesbit-Silon, Levine, Walsh, and Gupta).  (DI #24, p. 1).    

 
PSCF also states that it expects that the recruitment of three new surgeons from 

Montgomery County will provide an influx of new surgical cases into Frederick County and 
prevent cases from moving out of the jurisdiction.  (DI #27, p. 13).  The applicant also expects that 
these new surgeons will help recruit other physicians to bring their surgical cases to PSCF when 
the proposed additional ORs are available.   

 
PSCF also addresses Frederick Hospital’s comments with respect to the CMS Inpatient 

Only list of surgical cases and notes that while Frederick Hospital does not specifically identify 
which cases would be affected, it assumes it is referring to procedures such as shoulder 
replacements and ankle reconstructions.  (DI #27, pp. 13-14).  PSCF states that the facility will 
perform only surgical procedures that are approved by Medicare (or other insurance companies) 
and confirmed as appropriate for the outpatient setting.  The applicant states that the utilization 
projections in its CON application were based upon knowledge of the PSCF business, its historic 
use trends, and the partners’ input. (DI #27, p. 14).   

 
Finally, the applicant addresses Frederick Hospital’s statement that the joint replacement 

procedures performed at PSCF will adversely affect the surgical services provided at the hospital.  
The applicant notes that many of these cases will be performed by the “Montgomery County 
Surgical Team of Surgeons.”  (DI #27, p. 14).  The applicant indicates that the small number of 
cases moved to Frederick Hospital will be the result of a surgeon determining that a procedure 
cannot be performed at PSCF due to a lack of available operating room time to meet the surgeon’s 
and patient’s needs.  The applicant states that it does not perform acute joint replacements if the 
surgery is unsuitable for the outpatient setting and the patient needs more comprehensive care to 
ensure his or her safety.  (DI #27, p. 15).   
 
Applicant’s Response to Reviewer’s Request for Additional Information 
 
 My second request for additional information asked the applicant to specifically discuss 
the impact of the proposed project on Frederick Hospital, Holy Cross Hospital of Germantown 
(Holy Cross) located in Montgomery County, and Meritus Medical Center (Meritus) in 
Hagerstown (Washington County), as shown in Table III-4 below.   

 
 
 
 

Table III-4:  Impact Surgical Cases by PSCF Surgeons on Hospitals, 2020-2021 
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Physician Name 
2020 2021 

Frederick Hospital Holy Cross Meritus Frederick Hospital Holy Cross Meritus 

  Cases Minutes Cases Minutes Cases Minutes Cases Minutes Cases Minutes Cases Minutes 
Andochick 24 3,792   0   0 24 3,792   0   0 
Steinberg 213 14,484   0   0 154 10,472   0   0 
Silon 40 1,800   0   0 26 1,170   0   0 
Levine 144 15,120   0   0 94 9,870   0   0 
Mecinski 69 3,312   0 26 1,248 80 3,840   0 27 1,296 
Thadani 0 0   0   0   0   0   0 
Horton 12 876   0   0 45 3,285   0   0 
Gupta 271 19,512   0   0 267 19,224   0   0 
Henry 10 530   0   0 8 424   0   0 
Sanders 0 0 30 2,970   0   0 15 1,485   0 
Petruccelli 0 0 6 498   0   0 5 415   0 
Evans 0 0 260 35,880   0   0 260 35,880   0 
Walsh 219 13,688   0   0 200 12,500   0   0 
Copaken 0 0   0   0 32 800   0   0 

Total 1,002 73,114 296 39,348 26 1,248 930 65,377 280 37,780 27 1,296 
Total PSCF 
Surgical minutes 
+ TAT(a) 98,164 46,748 1,898 88,627 44,780 1,971 
  
Total No. Ors at 
Hospitals(b)   11 5 11 11 5 11 
Optimal Capacity – 
Mixed Use General 
Purpose Ors(c)  114,000 114,000 114,000 114,000 114,000 114,000 
Total Optimal 
Capacity Minutes 
at Hospital 
Annually(d)  1,254,000 570,000 1,254,000 1,254,000 570,000 1,254,000 
% Impact(e) 7.8% 8.2% 0.2% 7.1% 7.9% 0.2% 
Source:  DI #36, Tab 4, Ex. 14 

Notes: 
(a)  PSCF Surgical minutes plus (TAT=Number cases times 25 minutes) 
(b)  Annual Report on Selected Maryland Acute Care and Special Hospital Services, Fiscal Year 2018, Table 18, p. 27 available at:  
https://mhcc.maryland.gov/mhcc/pages/hcfs/hcfs_hospital/documents/acute_care/chcf_Annual_Rpt_Hosp_Services_FY2018.pdf.   
(c)  COMAR 10.24.11.06A(1)(a)(ii) Mixed-use general-purpose operating room optimal capacity is “1,900 hours per year and includes the time during 
which surgical procedures are being performed and room turnaround time (TAT) between surgical cases.”.   
(d)  Total No. Ors times 114,000 minutes 
(e)  (Total PSCF Surgical Minutes + TAT) / Total Optimal Capacity Minutes at Hospital Annually 

 
The applicant responded by providing the following table on the impact of the proposed 

project on these three hospitals without identifying the data source for these assumptions.  For 
Frederick Hospital, PSCF’s projections show that it will have the largest impact on Frederick 
Hospital in 2021, with the impact decreasing overall as the utilization of the operating rooms 
increases by year 2026.  (DI. #41, Tab #5, p. 1).  The applicant projects the impact of the proposed 
project will increase from 2021 to 2026 on Holy Cross.  (DI #41, Tab #5, pp. 1-2).  Finally, PSCF 
projects the proposed project will have a negligible impact on Meritus.  (DI #41, Tab #5, p. 2).   
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Table III-5:  Impact of PSCF on Frederick Hospital 
Hospital, Holy Cross Hospital of Germantown, 

and Meritus Hospital 

    
Frederick 
Hospital Holy Cross  Meritus 

2021 Cases 527 54 27 
Impact 3.29% 0.77% 0.17% 

2022 Cases 362 141 29 
Impact 2.50% 2.00% 0.18% 

2023 Cases 303 225 31 
Impact 1.90% 3.50% 0.21% 

2024 Cases 364 270 33 
Impact 2.38% 4.02% 0.22% 

2025 Cases 128 285 35 
Impact 0.84% 4.30% 0.24% 

2026 Cases 123 290 37 
Impact 0.81% 4.37% 0.25% 

Source:  DI #41, Tab #5, Exh. 18, Exh. 19, and Exh. 
20.   

 
Interested Party Response to Applicant’s Responses to Reviewer’s Request for Additional 
Information 

 
Frederick Hospital states that the applicant’s proposed project will have a significant 

impact and that the applicant’s data demonstrates that PSCF surgeons “who currently perform 
surgery at Frederick Hospital anticipate a dramatic decrease in surgeries at the hospital, and an 
increase at PSCF.”  (DI #38, p. 9).  Frederick Hospital states that its own data shows that the 
involved PSCF surgeons historically have had large volumes of both inpatient and outpatient 
surgical volumes at Frederick Hospital and this project will have an impact on the hospital.  (DI 
#38, p. 10).  The IP states that PSCF’s tables are incorrect as they assume that the only impact is 
that PSCF’s additional volume is not performed at Frederick Hospital. (DI#42, p.5). Further that 
impact should include a retroactive look at historical data, then prospectively project the impact of 
the decrease in historical volume. (DI#42, p. 5). 

 
Frederick Hospital states that PSCF has not met the impact standard by failing to address 

the shift of patient volume and simply concluding that “its projected volume of procedures…will 
not account for a large number of patients.” (DI#22, p.17). Frederick Hospital states the actual 
impact of the surgical cases moved from the hospital to PSCF should be added cumulatively from 
year-to-year and not one year at a time.  (DI #41, p. 6).  Adding the moved surgical cases 
cumulatively would show an increasing negative impact of PSCF’s project on the hospital.   

 
Frederick Hospital states that the applicant’s assumptions are incorrect, the calculations are 

flawed, that the applicant’s own data shows that no additional operating room capacity is 
warranted, and, finally, that the applicant has failed to satisfy the regulatory requirements with 
reliable and accurate information. (DI#42, p. 6). 
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Reviewer’s Analysis and Findings  
 
I have concerns about the credibility of the historic and projected case volumes that PSCF 

has provided in this review. The volume projections have changed with each submission, are 
inconsistent, and the basis of the applicant’s assumptions is not clear. As I have reviewed the 
information provided in Tables III-4 and III-5 above, I am concerned that given multiple 
opportunities, the applicant did not provide a response that clarifies submitted data, and again, did 
not identify the assumptions used in its impact projections. 

 
 The data in Table III-4 shows an average of 1,300 cases for all three hospitals over a two- 

year period, an average of approximately 140,000 surgical minutes per year performed by PSCF- 
affiliated doctors at Frederick Hospital, Holy Cross and Meritus and it appears that future 
projections are based on this historic data. As PSCF projects a utilization increase of 39%, the 
applicant itself states that much of this increase will be from physicians choosing to perform 
surgeries at PSCF instead of Frederick Hospital, Holy Cross and Meritus.  

 
The historic data provided was for two years during the height of the COVID-19 pandemic 

emergency, when surgical numbers were reduced, especially for elective procedures. I believe it 
is therefore likely that the projected numbers provided are an underestimate of the impact to the 
three hospitals who are trying to maintain their own surgical programs. While the applicant claims 
that these hospitals will only be minimally affected, presumably based on calculations that suggest 
that no hospital in the service area will see OR minutes significantly reduced by a PSCF physician. 
I do not find the applicant’s case volume projections reliable, and I do not believe they provide 
any substantive assurance on the actual impact of the proposed project. I am not convinced that 
the prospect of losing hundreds of surgical cases each year will not adversely affect Frederick 
Hospital or, potentially, other hospitals.   

 
For these reasons, I find that the applicant has not presented a credible assessment of the 

impact of its proposed project and, as such, I cannot find PSCF as compliant with this standard. 
 
B. Need 
 
COMAR 10.24.01.08G (3)(b) The Commission shall consider the applicable need analysis in 
the State Health Plan. If no State Health Plan need analysis is applicable, the Commission 
shall consider whether the applicant has demonstrated unmet needs of the population to be 
served, and established that the proposed project meets those needs.  
 

This criterion directs the Commission to consider the “applicable need analysis in the State 
Health Plan,” which, in this instance, is found in the Surgical Services Chapter at COMAR 
10.24.11.05B(2), Need – Minimum Utilization for Establishment of a New…Facility.   

 
Interested Party – Frederick Hospital Comments 

 
Frederick Hospital questions the accuracy of the volume projections and states “The need 

is simply not justified due to the inherently incorrect assumptions relied upon by the Applicant.”  
(DI #22, p. 14). For purposes of brevity, the reader is referred to the IP comments outlined earlier 
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in this Recommended Decision that were provided with respect to the applicable need standard of 
the SHP.  

 
Applicant’s Response to Comments 

 
The applicant submitted revised utilization projections for the surgeons who will perform 

their procedures at PSCF.  (DI #24).  These revisions were for Drs. Silon, Levine, Horton, Gupta, 
and Walsh, who each were assigned increases in projected surgical cases and OR minutes to 
compensate for the loss in projected surgical cases and time attributed to the departure of Dr. 
Steinberg.   

 
In response to Frederick Hospital’s comments regarding the exclusion of both before the 

first and after the last surgical cases of the day, the applicant submitted two updated surgical 
utilization tables to project the need for additional operating rooms:  the first was Table 1-2 Exhibit 
4, which included TAT after each surgical case as originally calculated by the applicant; and the 
second Table 1-2 Exhibit 5, which removed the 25 minute TAT both prior to the first case and 
after the last surgical case.  (DI #27, Exh. 4 and 5).   

 
Reviewer’s Analysis and Findings  

 
In my review of the applicable State Health Plan need standard (Project Review Standard 

2, Need-Minimum Utilization for Establishment of a New or Replacement Facility pp. 16-22).  I 
outlined the basis for my finding that PSCF’s needs assessment lacked consistency and reliability.  
I concluded that PSCF did not comply with the applicable need analysis standard of the SHP. 
Therefore, I must find that the applicant has not demonstrated a need for the proposed project.  
 
(C) Availability of More Cost-Effective Alternatives 
 
COMAR 10.24.01.08G(3)(c) The Commission shall compare the cost effectiveness of the 
proposed project with the cost effectiveness of providing the service through alternative 
existing facilities, or alternative facilities which have submitted a competitive application as 
part of a comparative review. 
  

The applicant states that the proposed construction of a new addition with two operating 
rooms and a procedure room and renovations to the existing facility is the most cost-effective 
alternative.  It states that the primary goals and objectives for the proposed expansion project are 
“to achieve the most cost-efficient process for the addition of two operating rooms and one 
procedure room” for PSCF.   (DI #2, p. 42).  The applicant states that the proposed project will:   

 
• Increase space for the projected growth in surgical procedures;  
• Provide space for supplies, sterile processing, increased comfort for patients and their 

waiting families, and for pre- and post-operative care in the facility; 
• Allow PSCF to relocate the business office from off-site to the main campus, making 

the operation of PSCF more cost effective and efficient.  The applicant will use the cost 
of leasing this office space to help offset the current costs incurred with the additional 
ORs and the additional procedure room;    
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• Expand the space to store inventory needed for operations in one central area 
appropriate for the receipt, storage, and stocking of clean and sterile supplies; and   

• Increase space for in-house storage of linens and biohazardous waste.  While the 
applicant currently stores linens and waste in external storage units, the proposed 
project will include space within the facility to store these items.  An interior storage 
space will improve the security and well-being of staff.  

 
(DI #2, pp. 42-43). 
 

To explore the options for gaining additional OR capacity, the applicant assessed other 
outpatient surgical facilities in Frederick County and states they have existing high surgical 
volumes. (DI #2, p. 43).  The other alternative PSCF considered was relocating and establishing a 
new ASF in the City of Frederick. The applicant stated the cost of building a new facility with four 
operating rooms and two procedure rooms and the impact on staff would be too costly and not 
financially feasible at this time.  (DI #2, p. 43).   

 
PSCF leases the space for the ASC from Andochick Properties, LLC.  (DI #9, Exh. 54).  

The applicant states that this landlord will be financially responsible for building the space that 
will contain the additional ORs and the procedure room.  PSCF will lease the new space and be 
responsible for remodeling and renovation of the existing building space.  (Please see Appendix 
5, Project Budget).   

 
The applicant indicates that the buildout of the shell space will not interrupt the existing 

operations of the ASC, allowing the facility to generate revenue, provide patient care, and provide 
work force stability while the project is implemented.  (DI #2, pp. 43-44).  The proposed project 
will allow PSCF to expand and avoid incurring relocation expenses and the increased costs to lease 
sufficient Class A space for an ASF.  The proposed project will minimize cost and service 
disruption and eliminate the need to temporarily relocate or layoff staff.  With the completion of 
the proposed project, the applicant will adjust the current lease to account for the additional square 
footage.  (DI #2, p. 44).   

 
Interested Party Comments 

 
Frederick Hospital indicates that the applicant does not meet its burden of proof in 

addressing the most cost-effective solution it perceives, the continued use of its existing OR 
capacity, stating “the Applicant did not contact Frederick Hospital to identify or assess if the 
existing capacity existed to support the need for its projected needs.”  (DI #22, p. 15).   

 
Frederick Hospital indicates that hospital based ORs provide multiple benefits that extend 

beyond economics and that the “cost effective” standard does not mean “cheapest provider.”  (DI 
#22, p. 15).  In general, Frederick Hospital states that hospitals provide higher caliber staff and 
have more intensive resources and can manage a higher complexity of cases, assuring more 
dynamic interactions with providers in emergencies.  It claims that hospitals utilize specialized 
care coordination planners for pre-surgical intake and offer post-surgery discharge planning for 
more consistent surgical and post-acute care outcomes, better integrating services, providing for 
better information flow and more resources to implement best practices.  (DI #22, pp. 15-16).  By 
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not conferring with Frederick Hospital, the applicant did not satisfy its burden of proof with regard 
to addressing more cost-effective alternatives. (DI #22, p. 15).  

 
Additionally, Frederick Hospital states that the applicant failed to consider a hospital-

planned expansion as a potentially cost-effective alternative.  Frederick Hospital states a hospital-
based ambulatory surgical facility could be part of an integrated care delivery model.  This 
proposed ASF would be part of a hospital-guided physician alignment strategy that shifts lower 
intensity surgical procedures to the hospital-owned facility while providing the physicians access 
to the hospital for inpatient surgical cases and the performance of more complex outpatient 
procedures in a hospital-based setting.  (DI #22, p. 16).  Finally, Frederick Hospital states it ha  
incentives under the Maryland Total Cost of Care model to manage health care spending 
appropriately across the entire Frederick Hospital system, the parent organization to the hospital.  
(DI #22, p. 16). 

 
Applicant’s Response to Comments 

 
The applicant states that “PSCF does not plan to draw significant cases from the hospital”  

(DI #27, p. 17) and that PSCF provides a convenient location and safe and cost-effective alternative 
for both the surgeon and the patient.   

 
PSCF states that it serves the same growing area as Frederick Hospital and expects that 

both will benefit in a positive manner from the growth in this jurisdiction.  The applicant states 
that it has recruited and is partnering with surgeons from Montgomery County who will assist to 
support growth and retain patients, with the expectation that the recruitment of these surgeons 
“will promote retention and confidence in care received in Frederick County.”  (DI #27, p. 17).   

 
PSCF states that it utilizes the same anesthesia group that serves Frederick Hospital to 

administer high-quality anesthesia services.  The applicant’s surgeons are not employed by 
Frederick Hospital, and “the decision to have a patient receive care at PSCF is between the surgeon, 
patient and their insurance carrier.”  (DI #27, p. 17).  The applicant indicates that the strong 
reputation of PSCF in Frederick makes it an attractive choice because of its “location, safe 
environment, quality staffing, and anesthesia services” for those persons seeking treatment by this 
facility.   

 
The applicant indicates it works on a continual basis “with vendors and insurance carriers 

to promote the most productive, safe and cost-effective surgical care without compromise to 
quality.”  (DI #27, pp. 17-18).  PSCF states that the facility works to keep overhead costs down, 
utilizes flexible and intelligent scheduling of services to assist in minimizing duplication of 
services, equipment, and staff, and maintains consistent staffing to minimize the cost of turnover 
and to promote smooth surgical schedule flow.  It also states that it employs an ongoing education 
and training program to promote staff excellence among all of the care providers and encourages 
high quality care to minimize complications and infections. leading to excellent patient outcomes.   

 
The applicant states that “[a]ll projections submitted are in good faith and concluded to the 

best of our knowledge and abilities….,” and makes the following statement in its response to the 
hospital’s comments:   
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PSCF stands by its projections and with the current growth, expressed interest by other surgical 
providers, and increasing complexity of cases feels confident it will meet Optimal to Full Capacity 
on or before 2025.  We do not believe the projections are calculated on incorrect assumptions as 
Frederick Hospital stipulates and a plan is in place to maintain the volume.  Frederick Hospital is 
not fully aware of PSCF relationships and surgeon commitments being anything other than what 
we have stated in good faith.  Anything to the contrary is speculation by Frederick Hospital.  (DI 
#27, p. 18) 
 

The applicant closes by stating that “[PSCF] would like to continue a mutually strong and 
supportive relationship with Frederick Hospital” for the benefit of the patients who receive surgical 
services at both the ASC and the hospital.   

 
PSCF states that it provides a cost-effective alternative for outpatient surgery services that 

meets all Medicare criteria (DI #27, p. 19) and that the facility possesses a solid record of quality, 
safety and satisfaction (patient, surgeon and staff).  The applicant enjoys a very low infection and 
complication rate and indicates that it works diligently to maintain that record.  The applicant 
acknowledges Frederick Hospital’s ability to manage higher complexity cases and those cases that 
are not candidates for the outpatient setting.  PSCF screens prospective cases pre-operatively so 
that they are not performed at PSCF.  (DI #27, p. 20).  All patients determined not to meet 
outpatient medical assessment screening criteria are referred to Frederick Hospital for scheduling.   

 
Reviewer’s Analysis and Findings  

 
I find that the applicant has provided information that, within the narrow context of its 

proposed expansion, supports the cost effectiveness of its approach to implementing the proposed 
expansion.  However, I have also found, as indicated previously in this Recommended Decision, 
that the PSCF has not met its burden of proof that establishing itself as an ASF is needed to provide 
the public with an adequate supply of operating rooms.  Thus, my favorable view of the project 
planning that has been undertaken by PSCF must be viewed as secondary to the question of need 
for the project.  Without proven need for the proposed project, the question of whether or not a 
project sponsor has made appropriate choices in planning a project does not provide effective 
support of approval of the project. 
 
D. Viability of the Proposal. 

COMAR 10.24.01.08G(3)(d)   The Commission shall consider the availability of financial and 
nonfinancial resources, including community support, necessary to implement the project 
within the time frames set forth in the Commission’s performance requirements, as well as 
the availability of resources necessary to sustain the project.  

FCB Bank submitted a “Financing Proposal” for the project involving a loan not to exceed 
$2.2 million for a period of 24 months utilizing a combination of fixed and variable interest rates, 
with the loan secured by a first lien on the business assets of PSCF.  (DI #11, Ex. 11).  The applicant 
provided a copy of PSCF’s 2019 and 2020 Tax Returns and its proposed Revenue and Expense 
statements that document it has sufficient assets to support the $550,000 in cash equity anticipated.  
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(DI #2, Exh. H-1a and H-1b and DI #41, Exh. 4. Table 3).  Finally, FCB Bank submitted a letter 
stating that “All of their loans [those of the applicant entity] are handled in a satisfactory manner” 
and that it maintains an aggregate deposit balance in excess of $500,000 with the FCB Bank.  (DI 
#9, Exh. 36).   

 
The applicant submitted revisions and updates of its schedule of revenues and expenses 

over the course of this review.  These included a first update and revision in response to 
completeness questions (DI #9, Exh. 34), a second update and revision in its first response to the 
Reviewer’s request for additional information. (DI #36, Tab #5, Exh. 18, Table #3 and Exh. 19, 
Table #4), and a third update and revision in its response to my second request for additional 
information (DI #41, Tab #2, Exh. 4, Table 3 and Exh. 5, Table 4).  This final schedule projects 
that operations at PSCF will generate a net profit of approximately $650,000 based on net operating 
revenue of approximately $8.5 million in 2024. (DI #41, Exh. 4).  

 
Availability of Resources to Sustain the Proposed Project 

 
 The applicant states that PSCF currently employs 30.0 FTE staff, of which 16.9 FTE staff 
provide direct care (i.e., registered nurses and surgical technicians).  (DI #36, Tab 5, Exh. 20, Table 
L).  With the completion of the proposed project, the new ASF will hire an additional 12.7 FTE 
staff, including 7.2 FTE staff in direct care, at a cost of $638,542.  PSCF states that it does not 
expect having any difficulty hiring these additional staff.  The applicant proposes to use online 
recruitment, relationships with local nursing and medical technician programs, word of mouth, and 
community events to recruit the needed additional staff.  (DI #9, pp. 26-27).   
 

Community Support 
 

The applicant submitted four letters from patients.  (DI #36, Exh. 24, 25, 26, and 27).  The 
applicant also provided a two-page petition showing support for the project with 88 signatures.  
(DI #36, Exh. 23).   

  
Interested Party Comments 

 
Frederick Hospital states that the applicant does not provide evidence that there is 

community support for the project and that PSCF did not seek such support from Frederick 
Hospital.  (The immediately above-noted material was submitted by the applicant after this 
comment was made.) 

 
Frederick Hospital also states that “the anticipated revenue is largely dependent upon 

misguided volume projections and a significant increase in outpatient surgeries removed from 
Frederick Hospital.”  (DI #22, pp. 16-17).  Lastly, Frederick Hospital states the PSCF revenue 
projections are inaccurate and should not be relied upon to determine the viability of the 
application.  

 
Frederick Hospital states that PSCF reports a discrepancy for the projected costs in 

“salaries, wages, and professional fees” for the hiring of the additional employees and staff after 
project completion.  (DI #42, p. 5).  In its June 23, 2022 response (DI #41, Tab 2, Exh. 5), Frederick 
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Hospital states that PSCF reports the cost for hiring these 12.7 FTEs is $666,210 by CY 2026 in 
its Table 4 – Revenue and Expenses – Proposed Project, and this amount is not consistent with the 
total cost for regular employees reported in its Table L – Workforce Information, which indicates 
a total cost of $2,515,024 by year 2026.  (DI #36, Tab 5, Exh. 20).  Frederick Hospital notes a 
discrepancy of almost $2 million, which draws into question the budget and financial feasibility 
of PSCF’s project. (DI#42, p. 5).   

 
Applicant’s Response to IP Comments 

 
PSCF states that Frederick Hospital operates Frederick Surgical Center16, an integrated 

hospital-owned ambulatory surgical facility that is affiliated with the hospital and a part of an 
integrated care delivery model.  The applicant states that PSCF surgeons have access to Frederick 
Hospital at their choosing.  PSCF contends it can provide the safest, high-quality care possible in 
an efficient and patient-centric environment at a reduced cost. (DI #27, pp. 20-21). 

 
The applicant states that it has observed support for the services provided at PSCF through 

“patient satisfaction reports, surgeon testimonials, and by its sound reputation, increased charity 
care, and outreach program.”  (DI #27, p. 21).   

 
Reviewer’s Analysis and Findings  

 
In my Analysis and Findings to the State Health Plan’s Financial Feasibility standard 

earlier in this Recommended Decision, I noted that PSCF made several adjustments to it financial 
documents to support a finding of financial feasibility for the proposed project.  These revisions, 
spurred, to some extent, by opposing comments, give me concern with respect to their reliability.  
I also found that the applicant did not provide a comprehensive set of assumptions supporting its 
projection that require strong documentation supporting their reasonableness.  

 
As noted, Frederick Hospital highlighted discrepancies among the work force tables 

provided by PSCF. I find these comments credible but, of equal concern, is my lack of confidence 
in the projected case volume increases that underly revenue projections. The applicant has stated 
that its practitioners are working late nights and weekends due to inadequate capacity and space.  
This is inconsistent with the case volume increases projected to occur during the time in which the 
proposed project will be implemented. 

 
I have already determined that PSCF failed to demonstrate need for the project because its 

projected utilization numbers were inconsistent and unreliable. Without confidence that PSCF will 
be able to achieve the volumes projected, I similarly cannot find that the project will be viable.  
 
 
 
 

 
16 Frederick Surgical Center is an ambulatory surgical facility that operates with four operating rooms and 
four procedure rooms at 45 Thomas Jefferson Drive in Frederick, Maryland in Frederick County.  Further 
information available on MHCC website at:  
https://healthcarequality.mhcc.maryland.gov/OutpatientSurgery/Detail/125. 
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E. Compliance with Conditions of Previous Certificates of Need 
 
COMAR 10.24.01.08G(3)(e) An applicant shall demonstrate compliance with all terms and 
conditions of each previous Certificate of Need granted to the applicant, and with all 
commitments made that earned preferences in obtaining each previous Certificate of Need, 
or provide the Commission with a written notice and explanation as to why the conditions 
or commitments were not met.  

 
 The Commission issued a CON in 2010 unconditionally authorizing the addition of an OR 
at PSCF, which at that time was a one-OR ASC.  (Docket No. 09-10-2302).  (DI #2, Att. L-1).  
PSCF implemented the approved project in compliance with the terms of its CON.   

 
Reviewer’s Analysis and Findings  

 
I find that the applicant has demonstrated compliance with all terms and conditions of each 

previous CON it obtained.   
 

F. Impact  

COMAR 10.24.01.08G(3)(f) Impact on Existing Providers and the Health Care Delivery 
System. An applicant shall provide information and analysis with respect to the impact of 
the proposed project on existing health care providers in the health planning region, 
including the impact on geographic and demographic access to services, on occupancy, on 
costs and charges of other providers, and on costs to the health care delivery system.  

The applicant states that its practitioners primarily work at PSCF and Frederick Hospital 
and that the impact of the proposed project will be either minimal or negligible on either the 
hospital or other existing providers of ambulatory surgery.  (DI #2, p. 52).  Since the applicant 
expects the surgeons to refer and perform surgical cases “at Frederick Health when a patient is not 
a candidate for the outpatient setting,” PSCF states that the proposed addition of two ORs will 
have a negligible impact to the hospital.  (DI #2, p. 53).   

 
The applicant states that the facility typically re-schedules surgical cases when OR time is 

not available or performs the surgery late in the day. (DI #2, p. 53).  However, if there is a lack of 
available surgery time in an OR, the surgeon may schedule the procedure at Frederick Hospital.  
Therefore, the applicant does not expect the proposed project will have an adverse impact on either 
Frederick Hospital or on other providers in its service area.  (DI #2, p. 53).   

 
Interested Party Comments  

 
Frederick Hospital states that the applicant has not addressed the proportion of case volume 

expected to shift from other providers such as Frederick Hospital.  As Frederick Hospital states in 
it comments with respect to the Impact standard of the SHP, previously reviewed in this 
Recommended Decision (pp. 31-37), “the Applicant inconsistently concludes” the proposed 
project will not account for a large number of patients and surgical volume that would otherwise 
be performed at Frederick Hospital.  (DI #22, p. 17).  The IP states that PSCF provides total case 
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volume projections but does not convincingly account for the source of projected case volume. It 
believes the potential shift of case volume from Frederick Hospital is understated. Frederick 
Hospital states that the record produced by PSCF does not make it possible to reliably determine 
the actual volume likely to shift from existing facilities to the proposed ASF. (DI#22, p. 17)  

 
Applicant’s Response to IP Comments 

 
PSCF states that its projected case volumes are based on the choice of patients and surgeons 

and states that the impact of the proposed project on the outpatient surgical caseload of Frederick 
Hospital is “in good faith expected to be minimal.”  (DI #27, p. 21).  While the applicant states 
that the facility’s surgeons and patients have the right to choose where they go for their health care 
in a free market, it also states that “PSCF does not target or defer Frederick Health case load” to 
the proposed ASF.  The applicant states that it emphasizes patient choice when it pre-operatively 
screens and admits its patients, informs patients that they may choose an alternative site for their 
care, which includes Frederick Hospital if their surgeon is credentialed there as well, and can 
discuss options for their health care at any time prior to the commencement of their surgery.  (DI 
#27, pp. 21-22).  PSCF states that it is not the goal of the facility “to negatively impact the 
simultaneously growing Frederick Health community health system.” (DI #27, pp. 21-22).  The 
applicant indicates that since it is not able to predict the number of surgical cases that may be 
drawn from Frederick Hospital to PSCF at this time, it will not speculate on something that cannot 
be measured.  (DI #27, pp. 21-22).   

 
For the projected surgical case volumes, the applicant states that the IP assumes that the 

PSCF surgeon partners may wish to take many of their appropriate surgical cases to Frederick 
Hospital.  While this may be true for their inpatient cases, the applicant states that the surgeon’s 
primary preference for outpatient surgical cases is PSCF “due to the ease in scheduling, ability to 
be more productive, staff quality, familiarity, and access to resources, safety, and satisfaction in a 
pleasant setting.”  (DI #27, p. 22).   

 
For physician recruitment, the applicant states that PSCF is forming a “partnership” with 

three surgeons from Montgomery County which Frederick Hospital does not account for in its 
comments on PSCF’s projected case volumes.  (DI #27, pp. 22-23). Frederick Hospital’s focus on 
Dr. Steinberg’s departure does not acknowledge the exit strategy that will increase other surgeons’ 
projected surgical caseload.  (DI #27, p. 23).   

 
The applicant expects that the proposed project will have a positive impact on Frederick 

Hospital.  The applicant expects PSCF’s surgeons will assist in keeping orthopedic patients within 
Frederick County and in the fold of the Frederick Hospital system.  PSCF describes this as a shared 
goal of PSCF and the IP, offering mutual benefits. (DI #27, p. 23). The applicant expects that the 
proposed addition of two operating rooms at PSCF will not result in a negative impact to Frederick 
Hospital, with the surgeons from Montgomery County “playing a role that will benefit Frederick 
Hospital as an additional source of inpatient referrals.”  Should the applicant’s request for two 
additional ORs be denied, PSCF states it cannot predict if the new surgeons will continue to treat 
patients in Frederick County or refer these cases elsewhere in Maryland.   
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Impact on access to health care services, system costs, and costs and charges of other 
providers 

 
PSCF projects that the Medicare and Medicaid proportion of total cases performed at PSCF 

will increase after its proposed establishment as a four-OR ASF. (DI #9, p. 28 and Exh. 46).   
 

Interested Party Comments 
 

Frederick Hospital states that “the Applicant’s six identified surgeons have a payer mix 
that is 61% commercial, with virtually no (less than 1%) charity care.”  (DI #22, p. 18).  The IP 
expects the proposed expansion project will remove less complex, more reimbursable procedures, 
and leave more complex, less reimbursable procedures to be performed at Frederick Hospital, 
which the Hospital will serve consistent with its indigent care policy. 

 
The hospital also indicates the proposed project will have a negative impact on staffing, 

which may impact patient safety.  (DI #22, p. 18). PSCF shows in Table L, Workforce Information, 
that the facility will hire 21 FTE employees to support the expansion to ASF capacity. The IP 
states that PSCF does not discuss how it intends to develop or hire this staff.   

 
Frederick Hospital notes that, due to the pandemic, the health care industry is experiencing 

a significant staffing shortage.  (DI #22, p. 18).  Referencing an article from the Harvard Business 
Review,17 Frederick Hospital states that health care worker resignations increased about 3.6% year 
over year, between 2020 and 2021. The Advisory Board,18 citing Bureau of Labor Statistics data 
in 2021, reported that 534,000 U.S. workers in health care or social assistance positions resigned 
or quit their jobs in August of that year. Finally, Frederick Hospital states that the Association of 
Perioperative Registered Nurses (AORN) reports that 20% of the nation’s surgical nurses will 
reach retirement age in the next five years.19 

 
The hospital indicates that “Frederick Hospital has not been immune from the present 

staffing crisis.”  (DI #22, pp. 18-19).  In a letter addressed to Governor Hogan,20 Thomas 
Kleinhanzl, President & CEO of Frederick Hospital, states that Frederick Hospital (FH) faced “an 
unprecedented workforce crisis” due to the pandemic and aging of its community.  (DI #22, Exhibit 
A).  The letter states that “the FH vacancy rate is currently 16% compared to 10% in 2019,” with 
registered nurses, nursing assistants, respiratory therapists, and medical assistants the positions 
most challenging to hire.  Mr. Kleinhanzl also states that one of the issues that the hospital has 

 
17 Harvard Business Review, Who Is Driving the Great Resignation?, available at:  
https://hbr.org/2021/09/who-is-driving-the-great-resignation  
18 Advisory Board, Daily Briefing, October 18, 2021, The ‘Great Resignation’ Is Coming for Health Care.  
How Can you Respond?, available at:  https://www.advisory.com/daily-briefing/2021/10/18/employees-
quitting  
19 Association of periOperative Registered Nurses(AORN), AORN Addresses Critical Shortage of OR 
Nurses, available at:  https://www.aorn.org/outpatient-surgery/articles/news-
archive/2021/august/chamberlain  
20 The letter states it supports the Maryland Hospital Association’s request for the State to create a one-
time $100 million fund to support critical workforce needs in hospitals in 2022.  (DI #22, Exhibit A).   
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experienced is a reduction in surgical capacity due to fewer operating room RNs.  (DI #22, Exhibit 
A).   

 
Frederick Hospital states that it is crucial that it retain the staff that the hospital “has 

dedicated significant time and expense to nurture and train.”  (DI #22, p. 19).  The IP indicates that 
the result of a healthcare staffing shortage could lead to higher infection rates, as well as other 
patient safety and care quality issues.  The hospital states that PSCF has no apparent plan to fill its 
staffing needs other than to recruit the highly specialized and highly trained surgical specialty 
registered nurses employed at Frederick Hospital.  With the need for the hospital to recruit and 
train new surgical nurses, the IP states that “those surgical cases at the hospital requiring the 
greatest care from complex co-morbidities will be supported by less experienced nurses, which 
will negatively impact the sickest of the surgical patients.”  (DI #22, p. 19).   

 
Applicant’s Response to Comments 

 
The applicant states that the PSCF case mix is around 67-70% orthopedic surgery, with the 

potential for a significant increase in surgical cases due to the continued number of orthopedic 
surgeons joining the facility and the expected expansion of operating rooms with the project 
approval.  (DI #27, p. 23).  PSCF states it will continue to serve all patients regardless of their 
ability to pay.  Before it can provide a response on the surgical procedures that will be referred to 
the hospital, the applicant states that Frederick Hospital needs to provide further clarification and 
be more specific on the types of surgical cases they believe “PSCF will reject.”   

 
PSCF states that it “actively recruits staff on a continual basis through word-of-mouth 

referrals, advertisements, Maryland Ambulatory Surgery Association, Baltimore Nurse Group, 
surgeon recommendations, and distance recruiting.”  (DI #27, pp. 23-24).  PSCF states that the 
ASC is not currently experiencing a staffing shortage, currently staffed with a large base of full-
time, highly skilled nurses despite the COVID pandemic.  The applicant states that while Frederick 
Hospital staff have reached out to PSCF for employment, most were not hired due to non-match 
qualifications and the stability of our current workforce with few vacancies.21  PSCF indicates it 
does not have a problem in recruiting high quality staff when needed.  (DI #27, p. 24). 

 
Regarding the personnel currently employed by the ASC, PSCF states that only one 

member of its staff is close to retirement age, and this individual has indicated she would like to 
continue to work and has no plans to retire at this time.  (DI #27, p. 24).  Most of the staff have 
been with PSCF from five to ten years.  The applicant states that, about three years ago, it recruited 
two staff members who were previously employed by Frederick Hospital.  PSCF states that the 
ASC provides a strong orientation, education, and training program to ensure the quality of care 
by its staff.  Because of the pleasant environment, employee support, comradery and highly skilled 
team employed by the center, PSCF states that it cannot be responsible for Frederick Hospital 
employees choosing to seek new employment.  (DI #27, p. 24).   

 
Reviewer’s Analysis and Findings  

 
21 Note:  PSCF states that it has experienced a small number of staff resignations who wish to gain temporary 
financial benefits in those health care facilities that pay very high wages to treat COVID patients.  It states 
that, subsequently, many of the staff that left PSCF under those conditions have returned.   
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In considering the Impact standard of the SHP earlier in this Recommended Decision 

(pp.31-37), I found that the likely impact of the proposed project on surgical case volumes at 
Frederick Hospital would be significant.   I do not think the project will have a positive impact on 
any hospitals, but I believe the potential impact on the Germantown and Hagerstown hospitals will 
be far less detrimental.  

 
I find that the IP’s argument concerning the likely impact on case mix and payor mix is 

persuasive.  It is logical to assume that shifting outpatient surgery cases from a hospital to an ASF 
setting will have the result of raising the average acuity level of the cases remaining at the hospital 
and changing the payor mix of that remaining volume.  I note that the direct negative impact on 
hospital revenues is somewhat mitigated by Maryland’s regulation of hospital charges. One would 
expect PSCF to follow a business model aimed at maximizing income generation and the market 
forces operating in ambulatory surgery, which include the effects of Maryland’s regulation of 
hospital charges, which would result in these impacts on Frederick Hospital.   

 
Charity care is not a key factor in this review with respect to facility financial health 

because it is not needed by a large sector of the population.  Frederick Hospital will continue to be 
the community safety net in this regard even if PSCF moves from the no charity care posture with 
which it has historically operated to a future of providing charitable services equivalent to around 
0.7% of total expenses. 

 
The impact of the project on staffing Frederick Hospital appears to be an incremental 

ratcheting up of the pressure on what is already an acute cost and operational problem for the 
hospital and other health care providers with no short-term relief in sight.  It is an important factor 
in the overall consideration of impact required by this criterion at this time.  In my view, PSCF has 
downplayed this impact in its analysis.  

I find that the proposed program will have a substantive impact on existing health care 
providers in the region, specifically Frederick Hospital and its utilization.  To the extent that 
outpatient surgical services will shift from Frederick Hospital to PSCF as a consequence of the 
proposed project, I believe that a finding could be made that the proposed project will have a 
positive impact on charges by payers for the surgery, which will be lower in the ASF setting as 
compared to the hospital setting.   

However, this positive impact implies a likely increase in the unit costs of providing 
surgery at Frederick Hospital, which is likely to yield lower levels of excess revenue from the 
important surgical business line.  Recovering higher surgical service costs in the hospital setting 
may be difficult under the constrained Maryland hospital payment system.   

On balance, my consideration of the issue leads me to find that the likely impact of the 
project served by PSCF on Frederick Hospital is not acceptable or offset by the likely benefits of 
the proposed project.   
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IV. SUMMARY AND REVIEWER RECOMMENDATION  
 
Based on my review of the proposed project and the project’s compliance with the 

applicable review criteria and standards, I conclude that the proposed project does not 
comply with four SHP standards: 

 
COMAR 10.24.11.05A(3), Charity Care Policy; 
COMAR 10.24.11.05B(2), Need–Minimum Utilization for Establishment of a New or 
Replacement Facility; 
COMAR 10.24.11.05B(8), Financial Feasibility; and  
COMAR 10.24.11.05B(9), Impact. 

 
Some of the SHP standards for general surgical services overlap with the six general 

criteria adopted in MHCC’s procedural regulations (COMAR 10.24.01.08G) for consideration of 
all CON applications. For this reason, my negative findings on three specific SHP standards (Need, 
Financial Feasibility, and Impact) have led me to also conclude that the applicant has failed to 
meet the Need, Viability, and Impact criteria.  

 
Ultimately, it is PSCF’s burden to demonstrate that its project meets all relevant SHP 

standards and criteria for review by a preponderance of the evidence. COMAR 10.24.01.08G(1). 
PSCF has not provided consistent and reliable data or documented convincing support for the 
assumptions undergirding its projections of use (and thus, its financial projections) or impact.  For 
these reasons, I cannot recommend approval of this application for a Certificate of Need. I 
recommend that the Maryland Health Care Commission deny this Certificate of Need application. 

 
 
 
 



IN THE MATTER OF    * 
* 

ANDOCHICK SURGICAL  * BEFORE THE  
      * 
CENTER, LLC  d/b/a   * 

* MARYLAND HEALTH 
PHYSICIANS SURGERY  * 
      * 
CENTER OF FREDERICK  * CARE COMMISSION 
      * 
Docket No. 21-10-2451   * 
      * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  
 

FINAL ORDER 
 

 Upon consideration of the full record of this review, the Reviewer’s Recommended 
Decision, and any exceptions taken thereto, it is, this 16th day of March, 2023:  

 
ORDERED, that the Recommended Decision of the Reviewer is adopted as the final 

decision of the Maryland Health Care Commission; and it is further 
 
ORDERED, that the Recommended Decision’s findings of fact and conclusions of law 

are adopted by the Maryland Health Care Commission and incorporated into this order; and it is 
further 
 

ORDERED, that the application of Andochick Surgical Center, LLC d/b/a Physicians 
Surgery Center of Frederick for a Certificate of Need to establish an ambulatory surgical facility 
by adding two operating rooms to the two-operating room ambulatory surgery center it currently 
operates in Frederick is hereby DENIED.   

 

 
 
 
 
 

MARYLAND HEALTH CARE COMMISSION 





   

 

31 Reviewer/Commissioner Trupti Brahmbhatt ruling granting a stay of review 5/2/2022 

32 Applicant and interested party, Frederick Health Hospital, request Reviewer to 
lift the stay. 5/10/2022 

33 Via email, Applicant inquires if the MHCC will consider the addition of only one 
instead of two operating rooms. 6/3/2022 

34 
Reviewer/Commissioner Trupti Brahmbhatt submitted her ruling lifting the stay 
on the review and a request for updates regarding Applicant’s CON 
application.   

6/9/2022 

35 MHCC responded to Applicant’s June 3, 2022 email  6/9/2022 

36 Applicant submits information in response to the Reviewer’s June 9, 2022 
request for updates. 6/23/2022 

37 Applicant sends charity care information to Barbara A. Brookmyer, MD, 
Frederick County Health Department.   6/23/2022 

38 Interested party response to PSCF’s June 23, 2022 updates regarding its CON 
application.   7/7/2022 

39 
Exchange of emails between applicant, Interested party, and Barbara 
Brookmyer, M.D., Frederick County Health Officer, regarding publication of 
Applicant’s Charity Care policy in Frederick News-Post.   

7/13/2022 – 
7/20/2022 

40 Notice of Change in Ownership of Andochick Surgical Center, LLC 7/22/2022 

41 Reviewer/Commissioner Trupti Brahmbhatt submitted a second request for 
information to supplement the record.  8/3/2022 

42 Applicant submits response to Reviewer’s August 3, 2022 request for 
information. 8/17/2022 

43 Interested Party response to Applicant’s August 17, 2022 supplement to its 
CON application.   8/26/2022 
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On July 22, 2022, Andochick Surgical Center, LLC, d/b/a Physicians Surgery Center of 
Frederick, submitted notification to the MHCC regarding a notice for change of ownership. (DI# 
40): 

 
Name Title % Partnership 

Scott Andochick, M.D. President, Medical Director 31.2% 
Kristin Nesbitt Silon, M.D. Partner, MEC Chair 20.5% 
Steve Horton, M.D. Partner 12.0% 
Sunil Thadani, M.D. Partner 11.2% 
Adam Mecinski, M.D. Partner 11.1% 
Matthew Levine, M.D. Partner 5.0% 
Gabe Petruccelli, M.D. Partner 3.0% 
Korboi Evans, M.D. Partner 3.0% 
Samuel Sanders, M.D. Partner 3.0% 
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Project Floor Plans 
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MARSHALL VALUATION SERVICE REVIEW 

 



   

 

Marshall Valuation Service Review 

 
The Marshall Valuation System – what it is, how it works 

  
In order to compare the cost of a proposed construction project to that of similar projects 

as part of a cost-effectiveness analysis, a benchmark cost is typically developed using the Marshall 
Valuation Service (“MVS”). MVS cost data includes the base cost per square foot for new 
construction by type and quality of construction for a wide variety of building uses.  

 
The base cost reported in the MVS guide are based on the actual final costs to the owner 

and include all material and labor costs, contractor overhead and profit, average architect and 
engineering fees, nominal building permit costs, and processing fees or service charges and normal 
interest on building funds during construction. It also includes: normal site preparation costs 
including grading and excavation for foundations and backfill for the structure; and utilities from 
the lot line to the structure figured for typical setbacks.  

 
The MVS costs do not include costs of buying or assembling land, piling or hillside 

foundations (these can be priced separately), furnishings and fixtures not found in a general 
contract, general contingency set aside for some unknown future event such as anticipated labor 
and material cost increases. Also not included in the base MVS costs are site improvements such 
as signs, landscaping, paving, walls, and site lighting. Offsite costs such as roads, utilities, and 
jurisdictional hook-up fees are also excluded from the base costs.22   

 
MVS allows staff to develop a benchmark cost using the relevant construction 

characteristics of the proposed project and the calculator section of the MVS guide. In developing 
the MVS benchmark costs, the base costs are adjusted for a variety of factors (e.g., an add-on for 
sprinkler systems, the presence or absence of elevators, number of building stories, the height per 
story, and the shape of the building. The base cost is also adjusted to the latest month and the 
locality of the construction project.)  
 
 The MVS methodology does not offer data for renovation projects; thus, any effort to 
compare proposed renovation costs to a benchmark can only be made to the benchmarks for new 
construction.  (In general, the MVS benchmarks are typically higher than the costs estimated by 
applicants for the renovation portion of projects.)  Thus, the $167,800 in renovation costs for 1,065 
SF (an average of $157.56 per SF) is below the MVS benchmark of $550.31 per SF calculated for 
the proposed project.   
 
Developing the MVS Benchmark for the Proposed Project 
 
 Both PSCF and the Reviewer performed independent analyses to arrive at MVS benchmark 
value calculated for the proposed project.  PSCF calculated the MVS benchmark value of $411 
per SF, while I arrived at an MVS value of $550.31 per SF.  Both PSCF and I based its MVS 
calculations for a Type A, Good Quality construction for an ambulatory surgical facility.  PSCF’s 
MVS calculations were submitted as a response to completeness questions in October 2021, and 

 
22 Marshall Valuation Service Guidelines, Section 1, p. 3 (January 2016).   
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FREDERICK HEALTH HOSPITAL’S  

 

OPERATING ROOM NEED ANALYSIS 

 

FOR PHYSICIANS SURGERY CENTER OF FREDERICK 

 
 

  



   

 

Frederick Health Hospital Operating Room Need Analysis –  
Impact of PSCF Assumptions on Overall Volume Projections 

 
PSCF Assu111ptions Note 2020 2021 2022 2023 2024 2025 

Surgical Cases A 2,060 2,865 3,275 37,800 4,175  

Surgical Minutes B 108,883 151,845 196,500 222,000 250,500 274,500 

Turn-Around-Times C 1.566 2,177 2,489 28,728 3,173             

Total Minutes D 110,449 154,022 198,989 250,728 253,673 277,977 

Hours E 1,841 2,567 3,316 4,179 4,228 4,633 

State Minimum F 1,632 1,632 1,632 1,632 1,632 1,632 

Number OR(s) Needed G 1.13 1.57 2.03 2.56 2.59 2.84 

 
Technically Incorrect 

       

Assumptions 
Steinberg Leaving H 

 
(0.34) 

 
(0.41) (0.43) (0.45) 

 
(0.47) 

CMS IPO List (5%) I  (0.12) (0.17) (0.19) (0.22) (0.25) 

Reconciled TAT J  {0.13) {0.18) (0.20) {0 23) {0.26) 

Adjusted Number of OR K  (0.59) (0.76) (0.83) (0.89) (0.97) 

Actual Number OR(s) 
PSCF Needs 

 
L 

  
0.98 

 
1.27 

 
1.74 

 
1.70 

 
1.86 

 
1 Table Notes and Assumptions: 
A - The number of projected surgical cases for the facility, Standard 0.05B(9) Impact, page 36. 
B - Surgical minutes abstracted from Table 2: Statistical Projections, page 41. 
C - Turn-around-time at 25 minutes per case, does not include first and last case or 24% of cases. 
D - Surgical minutes+ Turn-around-times. 
E - Total surgical minutes divided by 60 to establish hours. 
F - State minimum is per operating room. 
G - Total projected surgical hours divided by the State minimum. 
H - Projected surgical cases by provider, Standard 0.05(9)(i) Impact, page 36, multiplied by 90 minutes 

average procedure (ii) time for Dr. Steinburg. 
I - Total cases projected reduced by 5%, multiplied by 90 minutes and accounting for turn-around-time 

that would not be required. This assumes conservatively that only 5% of Applicant's projected 
volume was from now IPO precede. 

J - An average number of cases per day (251 days) is equal to 8 - first and last cases (2) = 6 cases 
with Turn-around-Time. 6/8 = 76%. 
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