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MOTION TO STRIKE OR STAY
SEASONS HOSPICE AND PALLIATIVE CARE OF MARYLAND, INC.’S

REQUEST FOR PROJECT CHANGE AFTER CERTIFICATION

Stella Maris, Inc. and Gilchrist Hospice Care, Inc., by their undersigned counsel, hereby

submit this Motion to Strike or Stay the Request for Project Change After Certification filed by

Seasons Hospice and Palliative Care of Maryland, Inc. (the “Modification Request”), which

Seasons initially submitted on December 13, 2013 and revised on December 20, 2013.

INTRODUCTION

The Commission should strike or stay Seasons’ Modification Request because the Final

Order that Seasons seeks to modify is subject to a pending appeal and the Commission lacks

jurisdiction to modify the Final Order until that appeal is resolved.

On July 18, 2013, the Commission entered a Final Order awarding a Certificate of Need

to Seasons to establish a new 16-bed general inpatient hospice unit on the campus of the

MedStar Franklin Square Medical Center, with conditions.  (A copy of the Final Order is

attached as Exhibit 1).   Stella Maris and Gilchrist participated as interested parties and opposed

the CON application.  On August 2, 2013, Stella Maris and Gilchrist each timely filed a petition

for judicial review in the Circuit Court for Baltimore County, which the Circuit Court

consolidated into a single appeal proceeding.  The Petitions for Judicial Review are attached as
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Exhibits 2 and 3.  The parties have stipulated to a schedule of briefing, with the briefs of Stella

Maris and Gilchrist due to be filed on or before January 21, 2014.

Now, almost six months after the Commission’s Final Order and while the appeal of the

decision is pending, Seasons seeks to modify the Final Order to authorize a substantial increase

in the approved budget of the project from $535,000 to $1,005,211.1  Regardless of the merits of

the Modification Request, the Commission should strike or stay the request pending resolution of

the appeal.  The Commission lacks proper jurisdiction to consider the Modification Request at

this time since a decision on the request would affect the appeal before the Circuit Court.

ARGUMENT

Maryland recognizes the generally accepted principle of law that when an appeal is

pending, a trial court “retains its fundamental jurisdiction over [a] case, but its right to exercise

such power is limited.” Brethren Mutual Insurance Co. v. Suchoza, 212 Md.App. 43, 65 (2013).

A trial court may not exercise its jurisdiction in a manner “affecting the subject matter or

justiciability of the appeal.” Kent Island, LLC v. DiNapoli, 430 Md. 348, 361 (2013) or that, “in

effect, precludes or hampers the appellate court from acting on the matter before it.,” Jackson v.

State, 358 Md. 612, 620 (2000).  Furthermore, “[a] trial court may not act to frustrate the actions

of an appellate court.” In re Emileigh F., 355 Md. 198, 202 (1999).  For example, a trial court

1 According to Seasons, the increased budget is needed to provide “additional
improvements,” including upgrading ceiling tiles, upgrading fire alarms, and adding additional
bathrooms and an additional hall shower.  Also, Seasons states that the increase in the approved
budget is necessary to pay the greater than expected construction contract bid for the project,
which exceeded the amount the Commission approved for Building Costs by nearly 50%.  The
approved amount was $400,000, and the successful bid was $594,838.  In response to the
Modification Request, the Commission staff reasonably questioned why Seasons failed to
account for the requested changes during the original CON process and why Seasons relied upon
budget projections that were four years old.  January 6, 2014 and January 7, 2014 letters from
Kevin McDonald to Howard L. Sollins, Esquire, attached collectively as Exhibit 4.
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can not act on a motion to revise a judgment filed more than ten days after the judgment,

pursuant to Maryland Rule 2-535(a), if a timely appeal is taken before the motion is resolved.2

Brethren Mutual, 212 Md. App. at 62-63 (citing Unnamed Attorney v. Attorney Grievance

Comm’n, 303 Md. 473, 486 (1985); Nina & Nareg, Inc. v. Movahed, 369 Md. 187, 200 (2002)).

Similar post-appeal jurisdictional restrictions apply to an administrative agency pending

an appeal of the agency’s decision.  In Lawrence N. Brandt, Inc. v. Montgomery County

Commission on Landlord-Tenant Affairs, 39 Md. App. 147 (1978), the Court of Special Appeals

recognized that the jurisdiction of an administrative agency is limited on appeal. Id. at 160.

Among other grounds for denying a landlord’s challenge to the Montgomery County

Commission on Landlord-Tenant Affairs’ denial of relief from rent control restrictions, the Court

of Special Appeals in Lawrence N. Brandt, Inc. considered whether the administrative agency

had the authority to rehear a case nearly two years after the final order of the agency, which was

properly appealed.3  The Court said: “[i]t seems elementary that a motion for rehearing would

have timely effect only if filed while the administrative body retained jurisdiction over the

parties and subject matter of the dispute.” Id. (emphasis added).  Further, the Court stated:

2 A trial court is permitted to enter orders on collateral matters pending appeal, such as an
award for attorney’s fees. Grove v. George, 192 Md. App. 428, 432-33 (2010).  However, a trial
court is not permitted to decide matters involved in the appeal.  For example, in In re Emileigh
F., 355 Md. 198 (1999), the Court of Appeals held that the trial court’s determination that the
subject child was no longer considered a Child in Need of Assistance (“CINA”) was not a proper
exercise of the trial court’s jurisdiction during the pendency of an appeal regarding the custody
of the child because the trial court’s ruling addressed matters that were clearly involved in the
pending appeal. Id. at 204.  The Court stated:  “[t]he court’s action in closing the CINA case and
thereby terminating that court’s jurisdiction, if permitted, would in essence defeat [the appeal].”
Id.

3 The appeal of the agency’s decision in Lawrence N. Brandt, Inc. proceeded under then
Subtitle B of the Maryland Rules of Procedures, which was later re-codified as Maryland Rule
7-201 et seq., the rules applicable to the appeal of the Commission’s Final Order here.
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Under statute, the power of an agency to reconsider a decision, order, or
requirement may be limited to the time thereafter allowed for an appeal; and
without reference to statute, it has been held that the power of an administrative
agency to rehear and reconsider must be exercised within a reasonable time, and
before an appeal from its original order has been lodged in the courts.

Id. (citing 73 C.J.S. Public Administrative Bodies and Procedure § 156).  The Court relied on

precedent from other jurisdictions, including In State ex rel. Borsuk v. City of Cleveland, 277

N.E. 2d 419 (1972), citing an earlier case (Diltz v. Crouch, 182 N.E. 2d 315 (Ohio 1962)),  in

which the Ohio Supreme Court held that an agency could not modify an order of revocation after

an appeal had been taken, stating:  “absent specific statutory authority or rule, official boards of

administrative agencies have jurisdiction to reconsider decisions only until the actual institution

of a court appeal therefrom or until the expiration of the time for appeal.” City of Cleveland, 277

N.E. 2d at 412 (citing Diltz). The Court of Special Appeals viewed the rule of the holding in

Diltz (and similar decisions from other jurisdictions) “as eminently sound, and [saw] no reason

why it should not apply to preclude reconsideration by the agency in the instant case.” 4

Lawrence N. Brandt, Inc., 39 Md. App. at 161.

4 Indeed, courts in many other jurisdictions limit or suspend the jurisdiction of an
administrative agency pending an appeal of the agency’s decision. See Westside Charter
Service, Inc. v. Gray Line Tours of Southern Nevada, 664 P.2d 351, 353 (Nev. 1983); Fischback
& Moore of Alaska, Inc. v. Lynn, 407 P.2d 174, 176 (Alaska 1965); Lorain Education
Association, v. Lorain City School District Board of Education, 544 N.E.2d 687, 689 (Ohio
1989) (“when a notice of appeal from a decision of an administrative agency has been filed, the
agency is divested of jurisdiction to reconsider, vacate or modify the decision unless there is
express statutory language to the contrary”); Martin v. Dayton School Dist. No. 2, 536 P.2d 169,
170 (Wash. 1975); Petition of the City of Shawnee, 687 P.2d 603, 614-15 (Kan. 1984) (“when an
administrative board acts in a quasi-judicial capacity . . . and enters a final order or judgment, its
jurisdiction to reconsider or change such order or judgment ceases from and after the time a valid
appeal has been perfected,” and “remains suspended during the pendency of the appeal”);
Colorado Anti-Discrimination Commission v. Continental Airlines, Inc.,  355 P.2d 83, 86 (Colo.
1960) ( “even in the absence of the language of the statue . . . an administrative agency is without
authority to change, alter or vacate an order while review proceedings are pending in the district
court”); Barfield v. Department of State Division of Licensing, 568 So. 2d 493 (Florida App.
1990) (quashing an administrative order issued during the pendency of an appeal, finding that
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Had the General Assembly intended to permit the Commission to exercise jurisdiction

pending appeal, it would have provided for such authority by statute, as it did for post-appeal

actions of the Workers’ Compensation Commission.  Specifically, the Maryland Workers’

Compensation Act expressly permits the continuing jurisdiction of the Workers’ Compensation

Commission over certain matters pending appeal.  MD. CODE ANN., LAB. & EMPL. § 9-742

(2013).  By contrast, the law governing the appeal of this matter – the Administrative Procedures

Act (MD. CODE ANN., STATE GOV’T § 10-201, et. seq.) and the Maryland Rules applicable to

administrative appeals (Maryland Rules 7-201, et. seq.) – contains no such authority, except that

the Administrative Procedures Act permits the filing of a stay of the agency’s original order and

permits the agency to act on further instructions from the reviewing court. See MD. CODE ANN.,

STATE GOV’T § 10-222 (2013).

Applying these appellate jurisdictional principles here, the Commission should strike or

stay the Modification Request because the Commission lacks the jurisdiction to modify the very

Final Order that is subject to the pending appeal.  The Circuit Court’s jurisdiction must be

the agency lacked jurisdiction to enter the order during the appeal process); Mills v. Vilas County
Board of Adjustments, 660 N.W.2d 705, 710 (Wis. App. 2003) (holding that when an agency
decision is properly before the court, the court has exclusive jurisdiction of the dispute, and an
administrative agency cannot reevaluate its decision until the court relinquishes that jurisdiction,
because to allow otherwise would be to encourage conflicting and competing decisions of courts
and various administrative agencies, creating “jurisdictional chaos”); Gagne v. Inhabitants of the
City of Lewiston, 281 A.2d 579, 583 (Maine 1971) (“[an] appeal terminates the authority of the
[administrative] tribunal to modify its decisions unless the court remands the matter back to the
tribunal for its further action, thereby reviving its authority”); Career Service Review Bd. v. Utah
Dept. of Corrections, 942 P.2d 933, 943 (Utah 1997) (“when a party institutes proceedings to
review a decision or an order of an administrative agency, the agency is deprived of its
jurisdiction over the matter during the pendency of the appeal”); and Waste Management of
Illinois, Inc. v. Illinois Pollution Control Board, 558 N.E.2d 1295, 1300 (Ill. App. 1990)
(holding that once a petition for review has been duly filed, an administrative agency is
restrained from taking any action that would change or modify the decision or its scope and from
taking any action which would have the effect of interfering with the review of the decision).



complete and not subject to interference or frustration by concurrent action by the Commission. 

For example, if the Commission were to entertain the Modification Request- and granted it-

the Final Order on appeal would no longer be the effective decision of the Commission, and the 

appellate review of the Commission's decision would be obstructed. If the Final Order is 

affirmed on appeal, the Commission may act upon the Modification Request after the appeal is 

concluded. 

CONCLUSION 

For all of the reasons set forth above, Stella Maris and Gilchrist respectfully request that 

Seasons' Modification Request be struck or stayed until such time as the Commission can 

properly exercise jurisdiction over the matter. 
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Thomas C. Dame 
Philip F. Diamond 
Hillary M. Stemple 
Gallagher Evelius & Jones LLP 
218 North Charles Street, Suite 400 
Baltimore MD 21201 
(410) 727-7702 
Attorneys for Stella Maris, Inc. 

W. Ro Zin..kham 
Molly E. G. Ferraioli 
Venable LLP 

w'ift-t ¥J,e~S 

750 E. Pratt Street, Suite 900 
Baltimore, Maryland 21202 
410-244-7665 
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Peter P. Parvis
Miles & Stockbridge P.C.
One West Pennsylvania Avenue, Suite 900
Towson, Maryland 21204
410-823-8165
Attorneys for Gilchrist Hospice Care, Inc.

Date:  January 10, 2014



CERTIFICATE OF SERVICE 

I hereby certify that on the lOth day of January 2014, the Motion to Strike or Stay 
Seasons Hospice and Palliative Care of Maryland, Inc.'s Request for Project Change After 
Certification was sent via email and hand delivery to: 

John J. Eller, Esq. 
John F. Morkan III, Esq. 
Howard L. Sollins, Esq. 
Ober, Kaler, Grimes & Shriver 
120 East Baltimore Street 
Baltimore, Maryland 21202 

Suellen Wideman, Esq. 
Assistant Attorney General 
Maryland Health Care Commission 
4160 Patterson A venue 
Baltimore, Maryland 21215-2299 

Peter P. Parvis, Esq. 
Miles & Stockbridge P.C. 
One West Pennsylvania Avenue, Suite 900 
Towson, Maryland 21204 

W. Robert Zinkham, Esq. 
Molly E. G. Ferraioli, Esq. 
Venable LLP 
750 E. Pratt Street, Suite 900 
Baltimore, Maryland 21202 
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