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that the HCH-G site, because of its nearness to more densely populated areas of Montgomery
County, has a greater potential than the CCH site to reduce the overall travel time to a hospital
experienced by Montgomery County residents.

(2) _Identification of Bed Need and Addition of Beds
Only medical/surgical/gynecological/addictions (“MSGA”) beds and pediatric beds
identified as needed and/or currently licensed shall be developed at acute care general
hospitals.
(@) Minimum and maximum need for MSGA and pediatric beds are determined using the
need projection methodologies in Regulation .05 of this Chapter.
(b) Projected need for trauma unit, intensive care unit, critical care unit, progressive care
unit, and care for AIDS patients is included in the MSGA need projection.
(c) Additional MSGA or pediatric beds may be developed or put into operation only if:
(i) The proposed additional beds will not cause the total bed capacity of the hospital to
exceed the most recent annual calculation of licensed bed capacity for the hospital
made pursuant to Health-General §19-307.2; or
(i} The proposed additional beds do not exceed the minimum jurisdictional bed need
projection adopted by the Commission and calculated using the bed need projection
methodology in Regulation .05 of this Chapter; or
(iii) The proposed additional beds exceed the minimum jurisdictional bed need
projection but do not exceed the maximum jurisdictional bed need projection adopted
by the Commission and calculated using the bed need projection methodology in
Regulation .05 of this Chapter and the applicant can demonstrate need at the
applicant hospital for bed capacity that exceeds the minimum Jurisdictional bed need
projection; or
(iv) The number of proposed additional MSGA or pediatric beds may be derived
through application of the projection methodology, assumptions, and targets
contained in Regulation .05 of this Chapter, as applied to the service area of the
hospital.

Background

This standard requires that a proposal to increase capacity of either MSGA beds or
pediatric beds must be justified in one of four ways. First, the applicant may demonstrate that
the proposed bed increase will result in actual bed capacity at the hospital that is equal to or less
than its current licensed acute care bed capacity. Second, a proposal may be consistent with the
State Health Plan’s current minimum jurisdictional bed need projection for the jurisdiction in
which the hospital is located. The jurisdictional need projection consists of a range between a
minimum gross bed need and a maximum gross bed need for MSGA beds and pediatric beds.
The third approach is for the applicant to demonstrate that the additional beds are consistent with
the maximum bed need for the jurisdiction and that there is a need for the additional beds at the
applicant hospital. The final approach outlined in the standard is for the applicant to propose a
service area analysis modeled on the jurisdictional bed need projection methodology.

Holy Cross Hospital is proposing to construct a new hospital in Germantown that will
include 75 MSGA beds, and CCH is proposing to construct a new hospital in Clarksburg that
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will include 70 MSGA beds. Neither applicant is proposing pediatric beds for its new hospital.
Given that each of these proposals is for a new hospital, Part (c)(i) of this standard is
inapplicable. ,

When these applications were filed, the Commission was projecting a 2016 minimum
gross MSGA bed need of 1,007 and a maximum gross MSGA bed need of 1,289. The updated
MSGA bed need projections for 2018 (March, 2010) show a gross minimum of 995 beds needed
by that forecast year and a maximum of 1,193 beds. The number of licensed MSGA beds in
Montgomery County, effective July 1, 2010, is 1,076. The number of licensed MSGA beds by
hospital and the calculation of the minimum and maximum projected need for MSGA beds, net
of licensed and approved beds, for the last two iterations of bed need, are as follows:

Table 22: Licensed MSGA Beds in Montgomery County (July 1, 2010)

Licensed MSGA
Hospital Beds
Holy Cross 288
Montgomery General 121
Shady Grove 255
Suburban 192
Washington Adventist 220
Total 1,076

Table 23: Projected 2016 and 2018 Minimum and Maximum MSGA Bed Need for Montgomery

County
Licensed & Approved”
Gross Bed Need Beds Net Bed Need
2016 2018 Feb 2009 March 2010 2016 2018
Minimum 1,007 995 1,068 1,094 -61 -89
Maximum 1,289 1,193 1,068 1,094 221 99

*There are no outstanding CON-approved MSGA beds in Montgomery County.

Two hospitals in Montgomery County, HCH-SS and SGAH have reported less patient
room space in which to license acute care beds than their licenses would allow in the last two
years; an average of 25 beds in Silver Spring, and 32 beds in Rockville. Two other hospitals,
Montgomery General and Washington Adventist, have reported excess physical bed capacity for
acute care patients in 2009 and 2010: an average of 40 beds and 20 beds, respectively. The fifth
hospital, Suburban, reports no discrepancy between acute licensed and acute physical bed
capacity over this period, but the accuracy of this self-report has not been determined. (Annual
Report on Selected Maryland Acute Care and Special Hospital Services: FY 2011, MHCC.)

This bed need projection is developed by first establishing a baseline forecast of MSGA
discharges and average length of stay (“ALOS”) for Medicare and non-Medicare patients for the
five hospitals in the jurisdiction, assuming that the per capita rate of discharges and the ALOS,
age-adjusted, is static and that each hospital will maintain its same market share of MSGA
discharges in the future. Thus, the baseline forecast predicts changes in demand for MSGA beds
related solely to population growth or decline in the service area and the aging of the population.
This baseline forecast is then adjusted, based on predictions of how the MSGA discharge rate
and ALOS, by the two payer groups, are likely to change in the future. Observed trends in the
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statewide MSGA discharge rate and ALOS during both the last five years and the last ten years
are used as a basis for this prediction. The “minimum” forecast is produced by using the lowest
observed rate of positive change when the average annual rate of change in the discharge rate
and in ALOS for the five-year and ten-year period are compared or the highest observed rate of
negative change in these variables. The “maximum” forecast is produced by using the highest
observed rate of positive change when the average annual rate of change in the discharge rate
and in ALOS for the five-year and ten-year period are compared or the lowest observed trends of
negative change in these variables. Thus, when trends in discharge rates and ALOS are
relatively stable in the decade preceding a base year used for forecasting, the range of minimum
and maximum utilization forecasts, and, thus, the bed need forecast, will have a relatively narrow
range. Conversely, if trends in discharge rates and ALOS have a sharper degree of slope or
change in the preceding years, the range between the maximum and minimum forecast is larger,
which should be expected, given that the more rapid pace of change occurring in population
demand for beds and/or length of hospital stay, usually implies more uncertainty about future
demand.

An occupancy rate scale is used to translate the utilization forecast into a bed need
projection. Each hospital in Montgomery County is large enough that the SHP assumes that the
average daily census can be managed at an annual average occupancy rate of 80%,
approximately 9% higher than the occupancy rate assumption used annually to translate observed
acute care hospital census into a maximum licensed bed capacity. The following Chart graphs
the linear trends in predicted MSGA patient days implied by the 2018 SHP forecast and reporied
MSGA days in 1998 and the chart also shows the trend in actual MSGA patient days reported by
the five hospitals from FY 1998 to 2009.

CHART 1: HISTORIC and PROJECTED MSGA PATIENT DAYS (CY1998-CY2018)
MONTGOMERY COUNTY ACUTE CARE GENERAL HOSPITALS
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If the most “conservative” positive trends and the most “robust” negative trends observed
statewide in the Medicare and non-Medicare MSGA discharge rates and MSGA ALOS are used
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to adjust the Montgomery County baseline forecast, the State Health Plan methodology (using a
base year of 2008) predicts that no addition to the current licensed bed inventory will be needed
in the County through 2018. And, if the most robust positive trends and the most conservative
negative trends observed statewide in the Medicare and non-Medicare MSGA discharge rates
and MSGA ALOS are used to adjust the Montgomery County baseline, the State Health Plan
methodology predicts that approximately 120 MSGA beds more than the current licensed bed
inventory will be needed in the County by 2018 to meet demand without experiencing an
average annual occupancy rate that compromises bed availability during most days of the year.
So, the SHP forecast range indicates that consideration of authorizing additional bed capacity for
MSGA patients within the scope of one of these proposed projects is warranted.

Since the minimum jurisdictional bed need projection adopted by the Commission and
calculated using the bed need methodology in Regulation .05 is negative, there is no need for
additional MSGA beds in the County at the minimum projection and the additional beds cannot
be developed based on part (c)(ii).

The case made by each applicant with respect to the need for MSGA beds in its project
and the relationship to the minimum jurisdictional bed need projection, which, of necessity,
addresses Parts (c)(iii) and (c)(iv) of the standard, is summarized as follows:

Applicants’ Responses
Clarksburg Community Hospital

CCH seeks to demonstrate a need for MSGA beds above the minimum jurisdictional bed
need projection in accordance with part (c)(iii) by examining the annual change in patient days
reported by Montgomery County hospitals from 2004 through 2009, using actual data for the
period 2004 through 2008 and annualized 2009 data, based on two quarters. CCH calculated an
average annual change of 3.37% over this time period and projected continued growth in patient
days at this rate through 2016. The result was a projected gross need for 1,267 beds in the
County by 2016 at 80% average annual occupancy, which is more than the minimum gross need
of 1,007 beds previously projected by the Commission for 2016 but less than the maximum gross
need of 1,289 beds.

CCH has since updated its projections based on a complete 2009 year. The average
annual change in MSGA patient days for all Montgomery County hospitals for years 2004
through 2009 was 1.99%. CCH applied this growth to the years 2010 through 2018. The result
is a projected gross bed need of 1,172 beds in 2018 at an 80% average annual occupancy rate.
This is also more than the Commission’s updated 2018 minimum gross bed need of 995 but less
than the maximum projected gross bed need of 1,193, and would suggest a net need for 96
additional beds based on the current 1.076 licensed bed figure.

To determine the need for, and project the future utilization of the 70 MSGA beds
proposed for its hospital, CCH examined the utilization patterns of the residents of its 13-zip
code area ESA and the average annual changes in discharge rates and in ALOS over a five and
ten year period for the two age groups used in the SHP jurisdictional projections (15-64 and
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65+). The average annual changes over the five-year period from 2004 to 2009 (annualized)
were applied to the projected 2015 population. The result is a projected need for 170 beds
compared to the estimated 140 beds that currently serve the area. Therefore, according to CCH’s
analysis, there would be a need for 30 additional MSGA beds to meet the needs of the service
area. CCH then examined the discharge data from the proposed service area to determine what
proportion of its total discharges would have likely gone to CCH had it been operating in FY
2008. CCH projects that it will capture a 34.5% market share of its service area’s patient days in
2015 (CCH #39, p. 86). CCH is also projecting that SGAH’s market share of patient days will
decrease from 47.6% in 2009 to 19.2%, a decrease of 34 beds in the number of SGAH beds
serving CCH’s ESA, and that Frederick Memorial Hospital’s (“FMH”) market share will decline
from 16.1% in 2009 to 10% in 2015, a decrease of six beds in the number of FMH beds serving
the area. CCH projects that the market shares of the other Montgomery County hospitals (HCH,
Suburban Hospital, and Montgomery Genera! Hospital) and all other Maryland hospitals will
remain the same as in 2009, and, if they remain the same, the number of MSGA beds at these
hospitals that would be serving the expected ESA of the proposed hospital will increase slightly
(two beds each for Suburban and MGH, one bed for HCH-SS, and 6 beds for all Maryland
hospitals outside Montgomery County). The 34.5% market share would be equivalent to 59 of
the 170-bed need in the service area. CCH assumes that the proposed service area would
account for 85% of its utilization, which would mean that the new hospital would need the 70
MSGA beds proposed.

Holy Cross Hospital-Germantown

HCH-G takes the position that it only has to demonstrate the need for 36 additional
MSGA beds at the proposed Germantown hospital because it is proposing to relocate 39 licensed
MSGA beds from the existing HCH-Silver Spring campus, 29 of which are “paper” beds, i.e.,
licensed beds in excess of the physical capacity of the Silver Spring campus, based on 408
licensed beds as of July 1, 2008 and a physical bed capacity for 379 beds.

HCH-G attempts to demonstrate the need for the MSGA bed capacity at the proposed
hospital in Germantown, which would bring the total number of MSGA beds in the County
further above the minimum projected need but not above the maximum projected need, pursuant
to part (c)(iii) by two methods. The two methods used the same basic methodology for
projecting the bed need for the 18-zip code area ESA with one significant variation; the first
method used FY 2009 MSGA discharges and patient days from all Maryland hospitals and the
second method used FY 2009 MSGA discharges and patient days from the five Montgomery
County hospitals. Both methods involved multiplying the fiscal year 2009 hospital discharge
rates by age group (15-64 and 65+) for the population residing in each zip code area in the new
hospital’s ESA by the projected 2018 population by age (15-64 and 65+) for each ESA zip code
area’ and the FY 2009 ALOS for each age group for each of these zip code areas to arrive at the

¥ In the first method, the discharge rate was derived by dividing the discharges from all Maryland hospitals by the
2009 population estimates and in the second method by dividing the discharges from the five Montgomery County
hospitals by the 2009 population estimates.

? The 2018 population projections by age group by zip code were prepared by Holy Cross by extrapolating based on
the growth rate from the 2009 estimated population to the 2014 projected population (both the 2009 estimates and
the 2014 projections were prepared by Claritas).
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projected MSGA 2018 patient days from each zip code area. The resuits was summed and
divided by 365 to arrive at a projected FY 2018 average daily census (“ADC”) of patients from
the ESA zip code areas. Only discharges of Maryland hospitals were considered in this analysis.

The bottom line result of this method by HCH-G is a forecast that 395 MSGA beds will
be needed to serve the service area in 2018 and, with 296 MSGA beds having served the areas in
2009, 99 additional beds would be needed by 2018. The second approach used by HCH-G,
limited in scope to the five Montgomery County hospitals rather than to all Maryland hospitals,
results in a forecast for 353 beds by 2018 in an area served by 262 beds, suggesting a need for 91
additional beds.

HCH-G also applies a bed need methodology to the ESA of the proposed hospital based
on the Commission’s jurisdictional bed need methodology in accordance with part (c)(iv). Using
this methodology, HCH-G calculated average annual change in use rate (discharge rate) and the
change in ALOS over five- and 10-year periods from 1998 through 2008 for the ESA based on
actual discharges and patient days for those zip code areas and population by age (15-64 and
654) from the 1990 and 2000 US Census and 2009 estimates by Claritas. Using this
methodology and a target occupancy rate of 75%, HCH-G calculated an additional mimimum
need for 60 MSGA beds by 2018 and a maximum additional need for 117 MSGA beds. Again,
only Maryland hospital discharges were considered.

HCH-G updated this methodology in pre-filed testimony for the evidentiary hearing
using actual calendar year 2009 discharges and ALOS, 2010 estimated population, and 2015
projected population data, obtained from Claritas. With the additional year of utilization data,
HCH-G calculated the average annual change in discharge rate and the change in ALOS over the
five-year period from 2005 through 2009 and the ten-year period 2000 through 2009. Applying
these rates of change to the actual 2009 data and to population, as estimated for 2010 and
projected for the years 2011 through 2019'°, HCH-G projected an additional minimum need of
63 MSGA beds and a maximum additional need of 147 MSGA beds in 2019 for the ESA. HCH-
G now anticipates that the Germantown hospital would open in 2014 and would reach full
utilization in 2017. The projection methodology for the service area described above projects a
minimum need for 49 beds in 2017 and a maximum need for 112 beds. HCH-G states that the
number of MSGA beds proposed for the Germantown hospital is justified even at the minimum
projected bed need because HCH-G is only proposing to add 36 beds (75 MSGA beds minus 39
licensed beds not in operation at the Silver Spring campus and, thus, “relocated” from the Silver
Spring campus).

Interested Party Comments

HCH-G Comments on the CCH Application

Although HCH-G did not specifically comment on the consistency of the Clarksburg
proposal with this standard, the pre-filed testimony of Annice Cody, Vice President of Strategic

19 The 2011 through 2014 populations were calculated by interpolating between the 2010 population as estimated by
Claritas and the 2015 population projected by Claritas. The 2016 through 2019 populations were extrapolated based
on the growth rate from the 2010 population estimate to the 2015 projections.
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Planning at HCH, addressed the reasonableness of the market share assumption. Ms. Cody
analyzed CCH projections of cases and CCH market share for the expected ESA. Ms. Cody
pointed to CCH’s Erojection of 6,343 cases (5,143 MSGA and 1,200 obstetrics discharges) in
2015 (projected 3™ year of operation), of which 85% (5,392) are expected to come from the
ESA, and CCH’s projection of total discharges from the ESA of 13,843 (11,443 MSGA and
2,400 OB discharges) (CCH #39, p. 93 & Att. 8). Ms. Cody concluded that CCH is projecting
that it will capture 39% of the total MSGA and obstetric cases from the service area, and
compared this to the market share achieved by other hospitals of similar size and distance from

their closest competitors, excluding hospitals that are the sole provider in their county. The
comparison is as follows:

Table 24: HCH-G Analysis of Market Share Capture by Existing Hospitals

and CCH Proposed Capture
. Harford Montgomery Proposed

Hospital Laurel Memorial General ClarksburL
FY 10 Licensed Beds or
Proposed Beds 95 105 170 | 86 Proposed
Market Share in 85% Service Area 6% 23% 13% | 39% Projected
Closest Hospital Holy Cross Union of Cecil Holy Cross Shady Grove
Time/Distance to Closest 20 min./14 mi. | 24 min./17 mi. | 21 min/11 mi. | 15 min./12 mi.
Hospital

. Howard Upper .
Second Closest Hospital County Chesapeake Laurel Frederick
= P nd

Time/Distance to 2" Closest 21 min/14 mi. | 26 min/20 mi. | 26 min/13 mi. | 19 min./18 mi.
Hospital

Source: Annice Cody pre-filed testimony, (GF #92, p. 3)

Comments of Adventist Entities on the HCH-G Application

The Adventist Entities state that HCH-G has failed to demonstrate how the applicable
law permits the movement of beds licensed at Holy Cross’s Silver Spring campus, based on its
utilization, to a new, separately licensed hospital in Germantown. (HCH #87, p. 2) Of the 75
MSGA beds proposed for HCH-G, Holy Cross proposes to relocate 39 beds from its Silver
Spring campus, which was the difference between the number of beds licensed at the Silver
Spring campus as of July 1, 2008 (408 beds) and proposed capacity of the Silver Spring campus
after completion of its proposed modernization project (369 beds). The Adventist Entities state
that “these licensed beds are based on the past utilization of Holy Cross Hospital in Silver
Spring, in lower Montgomery County, not on the need for additional beds upcounty.”11

These comments were amplified in the pre-filed testimony of Richard J. Coughlan, a
consultant to CCH. Coughlan pointed out that, at the time of HCH-G’s original application,
HCH was licensed for 294 MSGA beds, which was 31 beds, not 39 beds, more than the 263 bed
capacity proposed in the Silver Spring modernization project CON (Docket No. 08-15-2287).
Mr. Coughlan testified that there is no way of forecasting the actual number of MSGA beds a
hospital will be designating to license as MSGA beds at some future time (such as when the
proposed Germantown hospital would open, if approved). He further stated that “the future
number of licensed beds will not be determined until actual utilization of HCH-SS takes place,

" March 25, 2009 Adventist Entities’ comments on the original HCH-G application. (HCH #52, pp. 10-11)
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and HCH-SS determines how many of its total licensed beds will be assigned to MSGA....""?

Mr. Coughlan argues that future licensure status, through the annual licensure process, does not
make such beds available for relocation elsewhere.

Applicants’ Responses to Comments

Clarksburg Community Hospital
CCH did not specifically reply to comments on this standard.

Holy Cross Hospital-Germantown

HCH-G maintains that the transfer of unavailable licensed bed capacity from Holy Cross
Hospital in Silver Spring to a new hospital in Germantown is both legal and an efficient way to
manage available capacity. HCH-G also argues that, even if the transfer of licensed beds from
its existing hospital in Silver Spring to the proposed hospital in Germantown is not permitted, the
75 MSGA beds proposed for Germantown is justified by both the HCH-G and CCH need
methodologies. (HCH #91, pp. 2-3)

Analysis and Findings

The Commission finds that the service area-level analysis should serve as the basis of its
consideration of this standard. The multi-hospital nature of Montgomery County provides initial
support for this approach. Review of the analyses presented by the applicants, and further
cxamination of existing hospital service areas and the expected services areas of the applicants
and future bed need likely in these areas, strengthen the Commission’s views in this regard.
These analyses indicate that a service-area level evaluation for Montgomery County is
appropriate [the alternative outlined at Part (c)(iv) of the standard] and that the HCH-G plan for a
hospital serving the northern sections of the County is supported by this alternative approach to
consideration of bed need.

The proposed projects would add MSGA beds equivalent to between 6 and 7% of
current licensed acute care capacity, if only one is implemented; approximately 13.5% if both
were implemented. As noted in the introduction to this standard, the jurisdictional level need
projection has a range of 198 beds, which is approximately 18% of the licensed MSGA bed
capacity in Montgomery County. At a minimum, the forecast predicts that Montgomery County
hospitals would be adequately supplied with beds in 2018 if real capacity in that year were
approximately 7.5% less than current licensed bed capacity. At the high end, the forecast
suggests that more bed capacity than that currently licensed should be put in place by 2018: just
under 11% more. Part (c)(iii) of the standard is not an alternative that allows for the context in
which to best consider competing new hospital proposals; it tends to, at best, serve as an
elaboration of the jurisdictional bed need projection.

HCH-G, using Part (c)(iv) of the Standard, applied a use-rate based projection
methodology and employed assumptions and targets derived from the methodology outlined in

12 August 9, 2010 prefiled testimony of Richard J. Coughlan.
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Regulation .05, projecting future patient days and bed need based on discharge rate and ALOS
trends for the 18-zip code arca ESA that support its proposed project.

CCH’s analysis only applied the average annual change in the discharge rate and ALOS
over the last five years in its service arca-based bed need analysis. The methodology used does
not select the lowest and highest rate of change from the five and ten-year average annual rates
of change to produce a minimum and maximum bed need, as outlined in regulation. The CCH
methodology only demonstrates the need for 30 additional MSGA beds to serve the ESA in
2015. If this methodology were simply applied to the projected 2018 population used by CCH
(the last year of population projections by CCH), the result would be the need for an additional
52 beds, not the 70 beds proposed.

Each applicant claims that the proposed beds are needed even at the projected minimum
need because some patients currently served by other hospitals will receive treatment at the new
hospitals. HCH-G states that it is only adding 36 MSGA beds because it is relocating 39 beds
already licensed at HCH-SS (75 beds minus 39 beds equals 36 beds). CCH argues that such beds
are not available to be relocated from HCH-SS to a new hospital site.

The Commission notes that this use of “paper” licensed bed capacity is not explicitly
envisioned in the State Health Plan as a basis for justifying new bed capacity at locations other
than the hospital that experienced the use that generated the licensed bed calculation for that
hospital.> However, the existence of such paper beds does unquestionably alter the manner in
which the net need calculation produced by the SHP methodology must be interpreted, given that
this final step expresses net nced based on the licensed rather than the actual existing bed
inventory. There is some logic, given the way in which licensed bed totals are generated in
Maryland, in the general theme of the argument made by Holy Cross. HCH-SS is generating
licensed bed capacity from demand expressed at Silver Spring that, to some extent, arises in
HCH-G’s expected service area. HCH has not developed all of this licensed bed capacity at its
Silver Spring campus and has demonstrated that doing so, in a way that creates modern and
functional bed capacity is not something that can be easily accomplished with the current HCH-
SS physical plant and is not the best geographic approach to deploying additional bed capacity
for the future population distribution of Montgomery County. Under existing law, HCH-SS
could add this additional bed capacity and, from a regulatory standpoint, need considerations
would not be a basis for denying the hospital that opportunity. A hospital with more licensed
beds than physical bed capacity has a basis for claiming that a proposal to develop a satellite
hospital can embody, to some extent and under certain circumstances, a preferable alternative to
putting this licensed capacity into operation at its existing campus, given that development of a
new hospital can reasonably be projected to involve some transfer of demand to the new location
and putting all of the licensed beds into operation at the existing campus may be difficult, for a
variety of reasons. As noted above, HCH-G makes this argument, which will be further
discussed later in this report. A similar situation can also be inferred between Shady Grove
Adventist Hospital, which has recently modernized its bed capacity and has physical capacity
operating at the facility below its licensed bed capacity and the proposed CCH project.

' The number of licensed beds effective July 1 is calculated based on 140% of the ADC for the 12 month period
ending the prior March 31 (71.4% occupancy) and the number of beds for each service are designated by each
hospital to equal the total number of licensed beds.
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However, unlike HCH-SS, SGAH has the ability to return some arcas of its hospital that are still
configured as patient room space back into service with fairly modest renovations, an alternative
it has indicated to MHCC that it wants to undertake.

Under Maryland hospital bed licensure law, the number of licensed beds in the future will
be based on the actual utilization of those beds in future years, whether or not a decision on the
HCH-G application takes into account the difference between the current number of licensed
MSGA beds on the Silver Spring campus and the current and proposed (Docket No. 08-15-2287)
physical capacity of that campus,. The number of such beds is unknown and subject to change
on an annual basis based on both changes in utilization of the hospital by inpatients (total patient
days) and by the hospital’s decision on the number of beds to designate for each service. Since
2008, the number of licensed beds at HCH-SS has declined slightly as a result of Maryland’s
dynamic licensure law which establishes the number of licensed beds for each hospital effective
for the year beginning each July 1 at 140% of each hospital’s average daily census (“ADC”) for
the 12-month period ending the prior March 31. As a result of this calculation, HCH-5S’s
licensed beds have declined from 408 beds effective July 1, 2008 to 404 licensed beds as of July
1, 2009 and to 402 licensed beds as of July 1, 2010. Therefore, the number of licensed beds in
excess of the proposed physical capacity has declined from 39 beds to 33 (402 minus 369).
Under HCH-G’s reasoning, the number of MSGA beds that HCH-G would have to justify as
needed by the proposed hospital is currently 42 instead of the original request for 36. The
number of licensed beds in excess of HCH-SS’s physical capacity in three to five years when the
Germantown hospital would be ready to open is, of course, not known.

Notably, HCH-G did not project bed need based on the number of licensed beds and the
71.4% occupancy rate (140% of ADC) used to calculate licensed beds under the dynamic
licensure law, but projected bed need based on the actual number of MSGA beds used in
Maryland hospitals by residents of the ESA in calendar year 2009 and the number of beds
needed assuming an average occupancy of 75% or 80% (occupancy targets from the SHP).

HCH-G estimated that 74% of the 1,475 HCH-SS MSGA inpatients from the ESA in FY
2008 would have gone to HCH-G if it were available. (HCH #30, p. 114R) For calendar year
2009, HCH-SS reported a total of 74,185 MSGA patient days, of which 6,516 were from
residents of HCH-G’s ESA. If 74% of these patient days would have occurred at the
Germantown hospital if it had been available, a total of 4,821 days would have shifted, which is
an ADC of 13.2. At 80% occupancy, this volume would have needed 16.5 beds.

Regarding CCH’s application of a service area MSGA bed need analysis under Part
(¢)(iv), after examining the discharge data from CCH’s proposed service area, CCH concluded
that it will capture 34.5% of the patient days in 2015, which will decrease SGAH’s market share
of CCH’s ESA from 47.6% in 2009 to 19.2% of patient days in 2015, reducing the number of
SGAH MSGA beds serving the ESA by 34 from 67 to 33. CCH also concluded that FMH’s
market share of patient days from CCH’s ESA would decrease from 16.1% in 2009 to 10.1% in
2015, reducing the number of FMH MSGA beds serving the ESA by six from 23 to 17.
However, it does not appear that Adventist HealthCare is taking into account this projected shift
in bed utilization in its plans for SGAH and, further, there is no indication of how this projected
shift in beds from FMH will affect the bed capacity of that hospital. In the case of SGAH, a
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determination has been requested concerning the applicability of CON regulations to an increase
in its physical capacity to 255 MSGA beds to match the number of its designated licensed
MSGA beds. SGAH has submitted a CON application to increase its MSGA physical bed
capacity to 263 beds.

In order to give full consideration to this standard, which is based on a bed need
projection method that, of necessity for a jurisdiction with multiple hospitals like Montgomery
County, aggregates multiple hospital forecasts, the Commission also analyzed hospital service
areas and the applicants’ ESAs that were used as a basis for replicating the SHP’s bed need
projection methodology. This analysis employs the County, rather than the entire State, as the
basis for adjusting baseline forecasts derived from the service areas.

Hospital service areas were defined for seven hospitals, the five in Montgomery and two
border county hospitals with substantial overlap with existing Montgomery County hospital
service areas and/or a new hospital site’s ESA. The service areas were constructed from zip
code areas with the goal of accounting for 90% of each hospital’s discharges in 2008 from
contiguous zip code arcas. The result is service areas that ranged from 35 zip code areas to 89
zip code areas. Maps of these areas are shown in Appendix C.

Table 25: Contiguous “90%" Hospital MSGA Service Areas

Number of Total MSGA Market Share of
Zip Code Discharges MSGA Discharges*
Hospital Areas in the Originating in the Originating in the
Service Area Service Area Service Area

Frederick Memorial 35 91.7% 42.11%
HCH-S8 68 90.1% 8.68%
Laurel Regional 52 91.0% 3.95%
Montgomery General 48 91.3% 10.22%
Shady Grove Adventist 37 90.6% 20.73%
Suburban 67 90.1% 9.52%
Washington Adventist 89 89.8% 6.20%

*Discharges from Maryland and D.C. Hospitals only
Source: HSCRC Discharge Data Base and D.C. Hospital Discharge Data Set

The ESAs identified by the applicants are both identified as “85% service areas,” i.e., the
ESA is projected to provide 85% of the proposed new hospital’s total discharges. HCH-G
specified an ESA of 18 zip code areas, all in Montgomery County. CCH specified an ESA of 13
zip code areas, four of which are in Frederick County.

Historical population data (1990 and 2000), current population estimates (2009), and
projected population for 2014 prepared by Applied Geographic Solutions, Inc. ("AGS”) were
used in the service area analysis. The populations for intervening years (1998 and 1999 and 2001
through 2008) were interpolated in order to calculate discharge rate trends, with the 2019
population for each zip code area projected by applying a change factor (to account for mortality
and migration) to each 5-year 2014 age cohort. The change factor was derived from the change
in each 5-year age cohort from the 2009 estimate as it aged to the next S-year age cohort in the
projected 2014 population. For example, the projected 2014 population 65 to 69 was compared
to the 2009 population estimate for the 60 to 64 age cohort and the change factor was calculated.
Then this change factor was applied to projected 2014 population 60 to 64 to derive the 2019
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projected population age 65 to 69. The projected population by age and zip code area were
proportionately adjusted for the projected total 2019 population by zip code area prepared by
AGS. A 2018 population projection was then derived through an interpolation of the 2014 and

2019 projections.

A projection methodology was used that aligns with the SHP’s projection methodology
as much as possible, given that actual service areas are established as a basis for the analysis. A
comparison of the change in population from 2000 to 2008 for all Montgomery County zip code
areas, for each hospital’s service areas, and for the ESAs of each of the proposed new hospitals is
detailed in the following table.

Tabte 26: Historic Population Change 2000 to 2008

Population 15 - 64 Population €5 & Older
Number Change 2008 Change
Service Area of Zip 2008 Est. | from 2000 | Percent Est. from 2000 | Percent
Codes Pop. Change Pop. Change |
Montgomery County 42 623,577 32,303 5.5 117,023 18,782 19.1
Frederick Memorial 35 247,788 30,628 14.1 43,131 6,911 19.1
HCH-§S 68 1,368,142 33,853 2.5 | 231,685 33,093 16.7
Laurel Regional 52 972,138 27,945 30 150,611 28,997 23.8
Montgomery General 48 757,030 48,104 6.8 130,032 25,225 24.1
Shady Grove Adventist 37 649,569 48,162 8.0 116,230 20,970 22.0
Suburban 67 1,236,942 60,931 52| 212,381 32,133 17.8
Washington Adventist 89 1,656,898 64,660 4.1 265,440 42,463 19.0
HCH-Germantown 18 255,730 23,539 10.1 34,333 9,129 36.2
Clarksburg Community 13 102,082 18,537 22.2 11,247 4,943 78.4

Source: Spatial Insights projections, as interpolated.

The 2018 population for each zip code in the service area of at least one of the subject
hospitals for at least one service was projected, and the projections for the hospitals’ service
areas are displayed on the following table.

Table 27: Projected 2018 Population for Hospita! Service Areas

Population 15 - 64 Population 65 & Older
Number 2018 Change 2018 Change
Service Area of Zip Projected | from 2008 | Percent | Projected | from 2008 | Percent
Codes Pop. Change Pop. Change |
Montgomery County 42 605,968 | -17,609 -2.8 160,789 { 43,766 374
Frederick Memorial 35 271,766 23,978 97 62,143 19,012 441
HCH-5$ 68 1,267,145 | _-100,997 -74 309,431 77,846 336
Laurel Regional 52 902,713 -69,425 -7.1 210,211 59,600 39.6
Montgomery General 48 747,571 -9,459 -1.3 186,860 56,648 43.86
Shady Grove Adventist 37 635,792 -13,777 -2.1 146,230 30,000 25.8
Suburban 67 1,212,552 -24,390 -2.0 295,246 82,865 39.0
Washington Adventist 89 1,567,680 -89,218 -5.4 364,211 98,771 37.2
HCH-Germantown 18 257,014 1,284 0.5 53,680 18,347 56.4
Clarksburg Community 13 114,339 12,257 12.0 21,555 10,308 91.7

Source: Spatial Insights projections, as interpolated.

Baseline projected MSGA utilization for 2018 was projected for each hospital, based on
actual 2008 discharges and patient days and estimated 2008 population by age (15-64 and 65+)
for each zip code area in the defined hospital service area, and on projected 2018 population for
each zip code area. The results were adjusted, consistent with the SHP methodology, using
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historic discharge rate (discharges per 1000 population) and average length of stay (“ALOS™)
trends for all discharges for all 42 Montgomery County zip code areas from all Maryland and
District of Columbia hospitals. As previously noted, this replicates the SHP methodology with
the exception that Montgomery County experience serves as the basis for adjustment of the
baseline rather than statewide trends. The Commission concludes that this is an appropriate way
to assess need for MSGA beds in Montgomery County, consistent with both the State Health
Plan methodology and underlying principies. The discharge rate and ALOS trends are as follows:

Table 28
Average Annual Changes in Discharge Rates and Average Length
Montgomery County 1998 to 2008

Medicare (Age 65 and oider) Non-Medicare (Age 15 — 64)
Discharge Rate -__ALOS Discharge Rate ALOS
Five Year Trend o S s -
(2003-2008) -0.47% -1.65% -0.34% -1.13%
Ten Year Trend
(1998-2008) 0.63% -2.03% 0.69% -0.73%

Source: MHCC data.

As previously noted, the baseline forecast projects how demand in the service areas
would change over time, if market share experienced in 2008 is maintained, population use rates
and average length of stay, adjusted for age, do not change, and population projections used in
this analysis accurately reflect the changes that will occur in population size and age
composition. As a first step, a target year 2018 baseline forecast of discharges and patient days
was developed for each hospital service area and the two new hospital ESAs. Target values for
adjusting the baseline forecast were derived by examining use rate and average length of stay
trends for Montgomery County residents, as shown in the immediately preceding table. Average
annual rates of change observed over the last five years and the last ten years were used to create
the minimum and maximum forecast values shown in the following table.

Table 29: Montgomery County Target Values

2018
2008 Minimum Maximum
Medicare Discharge Rate 252.45 240.8 268.8
6. 71.2

4.21 4.38

Non-Medicare ALOS 4.07 3.63 3.78
Source: MHCC data.

An additional ALOS adjustment is made for each hospital with actual MSGA ALOS in
the base year that exceeded its case mix-adjusted ALOS. This adjustment occurred for all of the
Montgomery County hospital service areas, for both Medicare and non-Medicare patients, with
the exception of Suburban Hospital. This means that the other four hospitals each had an actual
MSGA ALOS in 2008 that was too long, when compared with overall statewide experience for
the types of inpatient cases each hospital handled. The recent record of length of stay efficiency
for the study hospitals is shown in chart form in Appendix D. (See remarks on this issue in
Section 11.C, Hospital Utilization Trends, of this Final Decision.) No case mix adjustment was
warranted for non-Medicare patients in the case of the two non-Montgomery County hospitals
considered, Frederick Memorial and Laurel Regional.
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This approach to alternative analysis of MSGA bed need under Part (c)(iv) produced the
following bed need forecast for the hospital service areas. The gross bed need figures shown
reflect a final adjustment, in the approximate range of 10% since these are approximate “90%”
service areas, to account for the proportion of discharges originating outside of the defined
service area.

Table 30: Gross MSGA Bed Need, MSGA Bed Capacity, and Net MSGA Bed Need
Seven Selected Hospitals

2018 Gross MSGA
Bed Need MSGA Beds 2018 Net MSGA Bed Need
Physical | Licensed Net Net of
Bed Bed of Physical Licensed

Minimum | Maximum | Capacity | Capacity | Bed Capacity | Bed Capacity

Min Max Min [ Max

Frederick Memorial 251 312 203 219 48 109 32 93
HCH-SS 271 338 265 288 6 73 -17 50
Laurel Regional 92 114 NA 63 NA 29 51
Montgomery General 153 179 150 121 3 29 32 58
Shady Grove Adventist 340 423 263" 255 77 160 85 168
Suburban 316 394 NA 192 NA 124 | 202
Washington Adventist 206 257 241 220 -35 | 16 -14 37

Source: Service areas derived from Maryland HSCRC and DC discharge data bases; population data provided by Spatial
Insights; bed inventory data from MHCC records
*Reachable with some renovation expense

This approach, when applied to the projects’ ESAs, produces a forecast of MSGA bed
demand projected to originate from these areas in 2018. If I accept the applicants’ assumption
that these are “85%” expected service areas, it produces the following total MSGA bed need
demand forecast for the CCH and HCH-G ESAs. The 85% ESA assumption was not challenged
by either applicant or any interested party and is plausible when one compares these ESAs and
the “90%” service areas defined by MHCC.

Table 31: Gross MSGA Bed Need and Implied Bed Need at the New Hospitals at Selected Levels
of Market Share Capture of Bed Demand
Two New Hospital Expected Service Areas

2018 Gross Bed Need

Demand for Bed Capacity at the New Hospital
At Various Levels of Market (Bed Need)
Minimum | Maximum Capture
10% 20% 30% 40%
Clarksburg Community ESA 227 282 | 231028 45 to 56 681085 | 9110113
Holy Cross-Germantown ESA 527 657 | 53to66 | 10510 131 { 158 to 187 | 211 to 263

Source: MHCC data.

As shown above, the historic service areas of HCH-SS and WAH, located m the
southeast quadrant of Montgomery County, near Washington, D.C. are not projected to generate
demand for MSGA beds that would require substantial additions to the hospitals’ current
physical or licensed bed capacity, a combined range of -31 MSGA beds to 89 MSGA beds,
equivalent to 6% fewer physical beds or 18% more physical beds. Growth in demand is more
likely to generate a need for more MSGA bed capacity in the service area of Shady Grove
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Adventist Hospital, the dominant hospital in upper Montgomery County, which would be tapped
by the proposed new hospitals for most of their patients. This service area is projected to need
an additional 77 to 160 beds, equal to 29 to 61% of SGAH bed capacity. Suburban Hospital’s
service area is also expected to generate growth, but the implications are less certain without
more knowledge concerning actual physical bed capacity at Suburban. Montgomery General is
predicted to need modest growth in physical bed capacity, 3 to 19%. It has been approved to
develop more private rooms and also has approved shell space that will allow it meet growth in
demand over time with only space finishing expenses.

With respect to the new hospitals’ proposed ESAs, this analysis reflects the much larger
service area population expected for the HCH-G project when compared with the CCH ESA and
the ability of the proposed 75 MSGA beds at HCH-G to be highly occupied with a market
penetration of MSGA patients originating in the service area of 10% while the CCH project
would need to achieve market penetration in excess of 20% in its expected service area to fill its
proposed 70 beds at similar levels. As shown in the preceding table, market share observed to be
achieved by Montgomery County hospitals in “90%” service areas ranged from 7 to 21 percent,
but only one of the five, SGAH, achieved a market share above 10% in a service area
representing this level of importance for a hospital. This strongly suggests that the proposed
HCH-G project would be likely to achieve efficient utilization of its proposed MSGA beds by
penetrating its expected service area at a level that existing hospital experience indicates is
realistic.

The Commission concludes that Part (¢)(iv) of the standard is the only option under
which the number of beds proposed by either applicant can be shown as needed and that HCH-G
has shown under this standard that its proposed new hospital MSGA beds are needed.

The Commission further concludes that, considering MSGA bed need at the hospital
service area and new hospital expected service area level, and incorporating the State Health
Plan bed need forecasting methodology steps and Montgomery County trends in MSGA bed use,
rather than the overall State experience, as a basis for establishing target discharge rate and
ALOS values: (1) a redistribution of MSGA bed capacity from the southeastern area of the
County, dominated by HCH-SS and Washington Adventist Hospital to the north and central
regions of the County, dominated by Shady Grove Adventist Hospital and Suburban Hospital, is

consistent with service area patterns and trends; (2) the HCH-G project has a service area that
" makes it possible and very likely, given the experience of most hospitals, to achieve market
penetration that can fully support the MSGA beds proposed over the coming decade; and (3) the
service area of the CCH project is such that it is possible but not likely, given the experience of
most hospitals, to achieve market penetration that can fully support the MSGA beds proposed for
its project over the coming decade.

A service area-based analysis, based on Part (c)(iv) of the standard, establishes that the
MSGA beds sought for the HCH-G project are needed, and that the redistribution of the
utilization of bed capacity from the southeastern to the north and central areas of the County is
both appropriate and expected. Regarding CCH, the Commission concludes that, given its
expected service area and the experience of most hospitals, it is not likely to achieve market
penetration that can fully support the MSGA beds proposed for its project over the coming
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decade. For these reasons, the Commission finds that HCH-G has demonstrated consistency
with this standard, and that CCH has not demonstrated consistency with this standard

(3) Minimum Average Daily Census for Establishment of a Pediatric Unit
An acute care general hospital may establish a new pediatric service only if the projected
average daily census of pediatric patients to be served by the hospital is at least five patients,
unless:
(a) The hospital is located more than 30 minutes travel time under normal driving
conditions from a hospital with a pediatric unit; or
(b) The hospital is the sole provider of acute care general hospital services in its
Jjurisdiction,

This standard does not apply to these projects. Neither applicant proposes pediatric beds
at its new hospital.

4 Adverse Impact
A capital project undertaken by a hospital shall not have an unwarranted adverse impact on

hospital charges, availability of services, or access to services. The Commission will grant a

Certificate of Need only if the hospital documents the following:
(a) If the hospital is seeking an increase in rates from the Health Services Cost Review
Commission to account for the increase in capital costs associated with the proposed
project and the hospital has a fully-adjusted Charge Per Case that exceeds the fully
adjusted average Charge Per Case for its peer group, the hospital must document that its
Debt to Capitalization ratio is below the average ratio for its peer group. In addition, if
the project involves replacement of physical plant assets, the hospital must document that
the age of the physical plant assets being replaced exceed the Average Age of Plant for its
peer group or otherwise demonstrate why the physical plant assets require replacement in
order to achieve the primary objectives of the project; and
(b) If the project reduces the potential availability or accessibility of a facility or service by
eliminating, downsizing, or otherwise modifying a facility or service, the applicant shall
document that each proposed change will not inappropriately diminish, for the population
in the primary service area, the availability or accessibility to care, including access for
the indigent and/or uninsured,

This standard, which can only be applied to consideration of projects proposed by
existing hospitals, does not apply to these projects.

(5) Cost-Effectiveness
A proposed hospital capital project should represent the most cost effective approach to
meeting the needs that the project seeks to address.
(a) To demonstrate cost effectiveness, an applicant shall identify each primary objective of
its proposed project and shall identify at least two alternative approaches that it
considered for achieving these primary objectives. For each approach, the hospital must:
(i) To the extent possible, quantify the level of effectiveness of each alternative in
achieving each primary objective;
(ii) Detail the capital and operational cost estimates and projections developed by the

43



Holv Cross Hospital-Germantown

HCH-G cites the following design features as “enhancing patient safety:” (1) all private
rooms, eliminating “room-mate” transmission of infections; (2) nursing unit design ensuring
proximity of key services and reduced travel time, from the ED to imaging, from the surgical
suite to the intensive care umit, from the ED to the intensive care unit, and from labor and
delivery rooms to post-partum OB beds; (3) standardized nursing unit designs that enhance
visibility, reduce noise, integrate computerized medical record-keeping capabilities, including
computerized physician order entry, protocol-based ordering, and automatic drug interaction
analysis. (HCH #30, p.53)

Interested Party Comments

No comments were received regarding either applicant’s compliance with this standard.

Analysis and Findings

The specific examples noted by each applicant will likely enhance patient safety at its
proposed hospital. the Commission finds that CCH and HCH-G have each met the patient safety
standard.

(13) Financial Feasibility
A hospital capital project shall be financially feasible and shall not jeopardize the long-term
financial viability of the hospital.
(a) Financial projections filed as part of a hospital Certificate of Need application must be
accompanied by a statement containing each assumption used to develop the projections.
(b) Each applicant must document that:
(i) Utilization projections are consistent with observed historic trends in use of the
applicable service(s) by the service area population of the hospital or State Health
Plan need projections, if relevant;
(ii) Revenue estimates are consistent with utilization projections and are based on
current charge levels, rates of reimbursement, contractual adjustments and discounts,
bad debt, and charity care provision, as experienced by the applicant hospital or, if a
new hospital, the recent experience of other similar hospitals;
(iii} Staffing and overall expense projections are consistent with utilization
projections and are based on current expenditure levels and reasonably anticipated
future staffing levels as experienced by the applicant hospital, or, if a new hospital,
the recent experience of other similar hospitals; and
(iv) The hospital will generate excess revenues over total expenses (including debt
service expenses and plant and equipment depreciation), if utilization forecasts are
achieved for the specific services affected by the project within five years or less of
initiating operations with the exception that a hospital may receive a Certificate of
Need for a project that does not generate excess revenues over total expenses even if
utilization forecasts are achieved for the services affected by the project when the
hospital can demonstrate that overall hospital financial performance will be positive

and that the services will benefit the hospital’s primary service area population,
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Applicants’ Responses
Clarksburg Community Hospital

CCH states that its proposal is financially feasible based on the utilization and financial
projections presented in its CON application. It supports the reasonableness of its assumptions
based on the reasonableness of the service area it defined for CCH, which served as the basis for
its utilization projections, the reasonableness of assuming a hospital opening in January 2013,
and the achievement of full occupancy within three years.

In its third year of operation, CCH projects that its proposed primary service area will
need 119 to 146 MSGA beds. The hospital anticipates a 58% market share of MSGA patients in
its primary service area (the area from which 60% of total MSGA and obstetric discharges are
anticipated). It assumes that 16% of emergency department patients will be admitted and that
this group will comprise 59% of total admissions. It states that the assumptions concerning the
ALOS and the acuity, or case mix intensity (“CMI”), of the projected patient population were
based on the relative paucity of more highly specialized services available at CCH when
compared with SGAH or Frederick Memorial Hospital.

Key financial assumptions made by CCH included: (1) an assumed standard charge per
case (“CPC™) of $9,800 and, based on adjustments, an FY 2015 case mix-adjusted (“CMA™)
CPC of $8,563; (2) an assumed outpatient charge (“OP”) of 8510 for ED visits, $2,500 for
ambulatory surgery cases, and $1,000 for endoscopy cases (note: imaging charges and other OP
service charges were not listed.); (3) bad debt, contractual allowance, and charity care were
projected at 4.0%, 7.0% and 3.0% of gross patient service revenue, respectively; (4) salaries per
FTE were stated to be based on SGAH historical experience; (5) other operating expenses were
stated to be based on historical experience at SGAH; (6) depreciation of building and fixed
equipment at 22 years, depreciation of major moveable equipment at 8 years; (7) debt financing
for project through a tax exempt bond issue of $135,885,000 with a term of 33.5 years and a
5.75% interest rate; (8) a 18-month construction period; (9) a debt service fund at 3%,
construction fund of 1.5% and capitalized interest fund at 1.5%; (10) a 10 year level debt service
working capital loan at $20,000,000 and 4.0% interest; and (11) interest earnings of 4% on cash
balances greater than, $5,000,000 and 2% below $5,000,000.

CCH provided audited financial statements for Adventist HealthCare, Inc. and stated that
future patient charges will remain consistent with the rates approved for the hospital by HSCRC.

Holy Cross Hospital-Germantown

HCH-G states that its utilization projections are “consistent with existing utilization
adjusted for population growth and aging” and also cites the projected 22% market share of
HCH-G in the ESA as comparable to the market share of the five existing Montgomery County
hospitals in the areas from which they draw 85 percent of their patients, which it states range
from 11% to 27%. With respect to obstetric utilization, HCH-G states that it anticipates that the
new hospital will result in a shift of patients who live within the ESA who are currently drawn
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from this area to HCH-SS. It states that it can utilize the proposed OB beds at HCH-G by
“shifting” only 63% of the ESA patients currently using HCH-SS. It states that its six
psychiatric beds can be supported by drawing 5% of the County’s total adult psychiatric
admissions and that utilizing the proposed HCH-G emergency department capacity will require a
market share of 13.7% of the ED demand in the ESA. The applicant states that it arrived at its
ED use projections by stratifying its projected discharges at HCH-G by 30 service lines and
applying a percentage of “ED admits” for each line, which results in a projection that 3,985 of its
projected 6,396 discharges in FY 2015 will be patients first encountered in the ED. It then
assumed that this ED admit total of 3,985 will represent 18% of total ED visits, based on recent
experience at HCH-SS. It states that it used national outpatient surgery use rates, adjusted for
Montgomery County’s age mix, to project demand for outpatient surgery volume and that its
utilization projections imply capturing 15% of the ESA’s total projected hospital-based
outpatient surgery volume.

HCH-G states that its revenue estimates for the new hospital are consistent with
HSCRC’s methodology for similar hospitals and with the experience of HCH-SS. For inpatient -
revenue, it took a statewide charge per case and adjusted it for the SGAH payer mix, payer
service mix projected for the new hospital, the labor market (assumed to be the same confronted
by HCH-SS), medical education (no teaching programs at HCH-G), and capital costs, consistent
with HSCRC’s methodology. Qutpatient charges were projected on the basis of FY 2009 service
line experience at HCH-SS.

The experience of HCH-SS is also cited as the basis for the HCH-G assumptions
concerning contractual allowances, charity care, bad debt, other uncompensated care, as well as
staffing, salary, benefit expense, and supply expense projections.

With respect to revenue, HCH-G established a statewide charge per case using an
inpatient statewide Reasonableness of Charges calculation, and this was adjusted for: (1) payer
mix (using SGAH as the most pertinent model); (2) the labor market (same as HCH-SS); (3)
medical education (assumed no teaching program at the new hospital); and (4) capital (50%
hospital specific and 50% hospital statewide average), consistent with contemporary HSCRC
practice. The FY 2010 target for the new hospital was determined to be $9,940 at a case mix of
1.0 (increased 4.2% in FY 09 for HSCRC approved rate increase).

HCH-G’s average outpatient charges were derived from HCH-SS experience applied to
forecasted volumes (increased 4.2% in FY 09 for HSCRC-approved rate increase). Contractual
allowance and charity care were projected based on HCH-SS experience at, respectively, 9.36%
and 4.2% of gross patient service revenue. Bad debt was estimated at 2.3% based on the
experience of SGAH. Staffing levels were forecasted as 4.8 FTEs per adjusted occupied bed.
Expenses were forecasted based on expenses per adjusted patient day ratios experienced at HCH-
SS.

HCH-G projects profitability by the third year of operation.
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Interested Party Comments

Comments of HCH-G on the CCH Application

HCH-G states that CCH failed to demonstrate that its proposed project is financially
feasible because financial feasibility is dependent upon achieving projected volumes. HCH-G
believes that CCH’s utilization projections are unrealistic because they rely on achieving a level
of market share in the CCH service area that is too high and lacks any “analytical foundation.”
HCH-G presents a market share analysis of what it considers to be comparable hospitals to CCH;
Laurel Regjonal, Harford Memorial, and Montgomery General. It concludes that these hospitals
achieved total inpatient market share in “85%” service areas ranging from 6% to 23% and
contrasts this with the 39% projected by CCH. It also notes what it sees as an “inconsistency” in
the inpatient market share and surgical market share projections developed by CCH.

Secondly, HCH-G states that CCH fails to demonstrate that its proposed project is
financially feasible because it does not have the financial resources to implement the project. It
relies on an analysis by Navigant Consulting that concludes that AHC will not be able to borrow
the funds necessary or generate the additional funding necessary to implement the CCH project
and the replacement of WAH simultaneously. According to HCH-G, AHC has bond covenants
that will present obstacles to funding the projects, it has very weak financial ratios, and a poor
“outlook” from the credit rating agency, Moody’s. HCH-G concludes that, even if CCH is able
to overcome these obstacles, AHC’s circumstances will result in high borrowing cost for AHC,
higher than the “unrealistic” interest rates that the applicant has assumed.

HCH-G provided a new critique of CCH’s utilization projections, as modified in the
course of the review, while continuing to state that they are unrealistic and, thus, do not provide
support for a finding of financial feasibility. It claims that CCH is projecting that 5% of its
MSGA cases will be admitted following emergency room care, in Clarksburg or at the
Germantown Emergency Center and that this is unrealistic, noting that CCH has reduced
projected intensive care volume but left the number of intensive care beds the same, leading to
an unacceptably low projection of bed occupancy. HCH-G states that, in modifying its projected
number of MSGA discharges, CCH has assumed that the assumptions about the patient
discharges reduced are inconsistent with CCH’s high reliance on ED patients for admissions.
HCH-G reiterates its position that CCH, while now assuming a lower level of market share, is
still projecting a share that is too high, relative to the experience of comparable hospitals. HCH-
G also reiterates its statement that AHC cannot financially support the two capital projects it
currently plans, referencing new analyses done by Navigant and adding analysis done by another
consultant, Hal Cohen, Ph.D. Dr. Cohen’s analysis is described by HCH-G as identifying faulty
financial assumptions used by CCH and AHC.

Comments of Adventist Entities on the HCH-G Application

CCH states that the HCH-G proposal is “inordinately expensive” and not financially
feasible for that reason. (CCH cites three SHP standards, including this one, and two general
review criteria, as a basis for this comment, so some repetition between this standard and the
viability criterion is inevitable. The comments that seem most applicable to this standard are
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summarized.) CCH notes that the HCH-G cost estimate is much higher, on a per bed basis, than
the costs approved for the Washington County Hospital replacement (which was completed this
year) and the replacement general hospital completed in Allegany County in 2009. It provides
an analysis by John Cook, D.Phil,, which claims that to break-even under HSCRC rate setting
system and HCH-G assumed “Standard Rate,” the new hospital would have to achieve non-
capital costs in its operation so far below the Maryland experience that it will be unachievable
and the hospital will be insolvent. Cook also concludes that HCH-G is overstating projected
revenue by assuming a case mix index for medical/surgical patients, 1.12, which is too high for a
hospital of the proposed type and size. Cook also points out what he views as errors or
unexplained anomalies in the HCH-G financial projections and claims that, revised to correct for
the unreasonable case-mix and non-capital cost assumptions, HCH-G would lose $13.4 million.

After HCH-G’s application was modified, CCH provided an additional report from Cook
and another from David Cohen, C.P.A., attacking HCH-G’s assumptions. Mr. Cohen claims that
HCH-G has overstated outpatient revenue, focusing on the ways in which projections of revenue
and volume for radiology and respiratory therapy services developed by HCH-G differ from
experience at “‘competing” hospitals and also states that capital costs have been understated,
specifically with respect to capitalized interest and construction period inflation. He also says
that HCH-G has failed to count as an expense, excess revenue transferred to its parent, Trinity.
Cook’s comments constitute a rebuttal of the critique of his earlier comments by Cohen and
Cross. He reiterates his conclusion that HCH-G is projecting costs for medical/surgical services
that cannot be attained and an excessive length of stay, using “peer” hospitals as a base for his
analysis. Qther material filed by CCH at this time was stricken from the record, after
consideration of a motion from HCH-G.

Applicants’ Responses to Comments

Clarksburg Community Hospital

CCH stated that HCH-G’s comments regarding AHC’s inability to fund its two major
capital projects, the WAH replacement and CCH, reflects a “mischaracterization” of CCH’s
method of financing, which will not have a negative effect on AHC given that AHC assets will
not secure the bond debt. CCH provided a letter from Don Carlson of Zeigler Capital Markets
that reviewed the funding plans for CCH and WAH, which involve obtaining “credit enhanced
debt” through the U.S. Department of Housing and Urban Development’s Federal Housing
Administration (“FHA”) 242 program. Carlson gives a positive assessment of that plan being
successfully implemented by CCH and WAH on a stand-alone basis, without reliance on other
AHC assets to support the financing and also disputes HCH-G’s claim that interest rates
achievable will be unattractively high.

In responding to later comments, after submission of modified applications, CCH

reiterates its refutation that AHC will be unable to fund both CCH and WAH simultaneously,
providing a updated critique from Carlson of the Navigant analysis relied on by HCH-G which
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also provides an example of an FHA 242 financing from November, 2009 that enabled the New
Hampshire Health and Education Facilities Authority to sell bonds with a maximum yield of
5.75%.

Holv Cross Hospital-Germantown

HCH-G responds that CCH overstates the cost differences between HCH-G and two
recent replacement hospitals. As a new hospital, HCH-G will not be able to relocate existing
equipment and save on equipment expenses, as can replacement hospitals; it also notes the two
examples cited by CCH are much larger hospitals, of 267-275 beds, which obviously allows for a
lower per bed cost than the 91-bed HCH-G project, and they are located in Western Maryland, a
lower cost region of the state for construction.

HCH-G responds to the Cook analysis with reports by Hal Cohen, Ph.D. and Jeanette
Cross, of Navigant Consulting. Dr. Cohen refutes Cook’s claim that the money available to
HCH-G for non-capital costs is equal to its Standard Rate less its capital cost or that the non-
capital cost implied is unachievable. He states that Cook also errs in taking capital cost directly
from Table 4, which reflects Generally Accepted Account Principles (“GAAP”) in identifying
capital costs. However, Dr. Cohen states that financial feasibility does not require generating
sufficient revenue to cover GAAP-defined capital costs, as implied by Cook. A hospital is
financially feasible if it can obtain rates that allow the hospital to fund interest expenses,
principle, and equipment purchases. Depreciation and amortization are *“paper costs that do not
have to be covered for solvency to be achieved.” Dr. Cohen states that HCH-G has this coverage
using well-supported assumptions with respect to revenues and expenses.

Cross refutes the validity of the Cook critique of HCH-G cost relative to the peer group
employed by Cook. She says that Cook incorrectly used the “HSCRC approved mark-up” to
adjust the HCH-G Standard Rate to connect charges to costs and incorrectly assumed that HCH-
G will have the same operating margin as the Cook peer group. Cross, adjusting for what she
characterizes as Cook’s flawed assumptions, calculates a non-capital cost per adjusted equivalent
inpatient day for FY 2015 that is 4% above the Cook peer group average rather than 25% below,
as Cook concluded. She defends the case mix assumption used by HCH-G, noting that it is
based on an assumed increase in case mix index (“CMI”) of 0.5% per year, within recently
observed trends in CML

In responding to the later Cook analyses and the David Cohen analysis, HCG-G provided
a second report from Cross, in which she criticizes David Cohen for using a large hospital peer
group in his analysis (the Montgomery County hospitals and Frederick Memorial), an inadequate
set of radiology charge categories, an arithmetic error, and his focus on a “subset” of outpatient
services rather than outpatient services, overall. She presents an analysis that, using what is
viewed as a more appropriate peer group of hospitals, shows that HCH-G has outpatient revenue
projections that are in line with other hospitals’ experience. She also responds to Cook’s claim
that HCH-G’s projections are based on an overstated case mix index by noting that the HCH-G
assumption is very close to the CMI of Montgomery General Hospital and below that of
Memorial Hospital at Easton and notes that CCH has a higher projected CMI in 2015. She
provides a “corrected” version of Cook’s peer group analysis of LOS, to support HCH-G’s

12



projection, and also refutes CCH’s claims that non-capital costs and capital costs of HCH-G are
understated.

HCH-G also provided an affidavit from James W. Bosscher, Senior Vice President and
Treasurer of Trinity, which responds to the Adventist Entities’ comments concerning
understatement of capital cost, asserting that the comments are based on a misunderstanding of
how Trinity funds capital projects of its member institutions.

Analysis and Findings

Both applicants provided responses to this standard that address its requirements. The
standard has served as a basis for vigorous comment and response. HCH-G has focused on what
it views as a poor case for CCH’s “market feasibility” (Part (b)(i) of the standard) and AHC’s
financial weakness (a concern more directly addressed under the “Viability” criterion, later in
this Final Decision). CCH counters, questioning HCH-G’s assumptions concerning operational
(non-capital) cost projections, case mix and length of stay (which have an impact on revenue
projections) and a number of less central points of HCH-G’s project performance forecasting and
project funding plan. Interestingly, CCH’s main analysis suggests the tmpossibility or high
improbability of any new hospital project of modest size, including CCH itself, to comply with
this standard, i.e., the requirement in Part (b)(iv) of the standard that hospitals should be able to
reasonably project an “accounting profit” and not just positive cash flow within a reasonable
time following implementation of a capital project.

On balance, the Commission concludes that HCH-G has made a strong case for its
financial feasibility, which rests on a relatively conservative set of assumptions with respect to
market feasibility. The HCH-G project is more likely to meet or exceed its utilization
projections at the site proposed through a combination of: (1) the shift in patient demand from
the Gaithersburg/Germantown area, the core of the expected service area, that currently
expresses itself at HCH-SS to HCH-G; and (2) the larger nominal growth in population
concentrated in this Gaithersburg/Germantown core and the larger ESA. As previously outlined
under the MSGA Bed Need Standard, COMAR 10.24.10.04(B)(2), CCH’s utilization projections
rest on an assumption of achieving substantially higher market share within its expected service
area than HCH-G must achieve in its comparable service area. HCH-G has directly responded to
the Adventist Entities’ comments with analysis and explanations of the foundations of its
assumptions and projections that rely on sound evidence from hospitals that are realistic “peers”
of HCH-G and support the reasonableness of HCH-G’s assumptions and projections.

On the other hand, HCH-G’s more focused critique of CCH does, on balance, hold up.
The same market feasibility indicators that undergird the feasibility analysis of HCH-G raise
doubts about the ability of CCH to establish the market strength in Clarksburg needed to
generate projected patient service volumes and revenues. Furthermore, HCH-G has correctly
identified the difficulties faced by AHC in advancing the CCH and WAH replacement projects
simultaneously, from the perspective of borrowing the needed funds and generating the needed
cash (this latter problem is addressed, in more detail, under the “Viability” criterion). CCH has
not effectively countered these points.
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The Commission finds that the CCH project is not consistent with this standard because it
has employed assumptions concerning market share that are not consistent with historic trends.
HCH-G has demonstrated consistency with this standard.

(14) Emergency Department Treatment Capacity and Space
(a) An applicant proposing a new or expanded emergency department shall classify service as
low range or high range based on the parameters in the most recent edition of Emergency
Department Design: A Practical Guide to Planning for the Future from the American College
of Emergency Physicians. The number of emergency department treatment spaces and the
departmental space proposed by the applicant shall be consistent with the range set forth in
the most recent edition of the American College of Emergency Physicians Emergency
Department Design: A Practical Guide to Planning for the Future, given the classification of
the emergency department as low or high range and the projected emergency department visit
volume.
(b) In developing projections of emergency department visit volume, the applicant shall
consider, at a minimum:
(i) The existing and projected primary service areas of the hospital, historic trends in
emergency department utilization at the hospital, and the number of hospital emergency
department service providers in the applicant hospital’s primary service areas;
(ii) The number of uninsured, underinsured, indigent, and otherwise underserved patients
in the applicant’s primary service area and the impact of these patient groups on
emergency department use;
(iii) Any demographic or health service utilization data and/or analyses that support the
need for the proposed project;
(iv) The impact of efforts the applicant has made or will make to divert non-emergency
cases from its emergency department to more appropriate primary care or urgent care
settings; and -
(v) Any other relevant information on the unmet need for emergency department or
urgent care services in the service area.

Applicants’ Responses

Clarksburg Community Hospital

CCH plans to include 17 patient treatment rooms/bays in the design of its Emergency
Department. The following table provides a detailed description of the treatment spaces in the
Emergency Department.
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efficiently. In FY2008, there were 82,376 visits in 45 treatment spaces or 1,831 visits per
treatment space. According to Holy Cross, this ratio of visits per treatment bay is much higher
than the 2007 statewide average, 1,336. (HCH #30, p.71)

Interested Party Comments

No comments were received regarding either applicant’s compliance with this standard.

Analysis and Findings

This standard is not applicable to either CCH or HCH-G.

(16) Shell Space
Unfinished hospital space for which there is no immediate need or use, known as “shell

space,” shall not be built unless the applicant can demonstrate that construction of the shell
space is cost effective. If the proposed shell space is not supporting finished building space
being constructed above the shell space, the applicant shall provide an analysis demonstrating
that constructing the space in the proposed time frame has a positive net present value that
considers the most likely use identified by the hospital for the unfinished space and the time
frame projected for finishing the space. The applicant shall demonstrate that the hospital is
likely to need the space for the most likely identified use in the projected time frame. Shell
space being constructed on lower floors of a building addition that supports finished building
space on upper floors does not require a net present value analysis. Applicants shall provide
information on the cost, the most likely uses, and the likely time frame for using such shell
space. The cost of shell space included in an approved project and those portions of the
contingency allowance, inflation allowance, and capitalized construction interest expenditure
that are based on the construction cost of the shell space will be excluded from consideration
in any rate adjustment by the Health Service Cost Review Commission.

Applicant’s Response

HCH-G states that its new hospital is designed with a full floor of shell space in its
“patient tower,” the top fifth floor, which can be finished to add 30 beds to the hospital. It does
not support finished building space above. (HCH #77, Tab 6)

HCH-G projects needing to finish half of the fifth floor shell space, for general
medical/surgical beds, by FY 2018, the fourth year of operation, based on annual growth in
demand for MSGA beds of three percent in the first four years of hospital operation (HCH #77,
Tab 6). It projects needing to completely finish the fifth floor shell space four years later, in FY
2022, probably for additional critical and intermediate care beds (HCH #77, Tab 6). The two
methods to calculate the projected need for MSGA beds at HCH-G, are described previously
under COMAR 10.24.10.04(B)(2).

For the net present value analysis, HCH-G explains that building shell space now is a

better alternative than building on top of the existing structure because it will require relocation
of infrastructure on the roof: additional infection control measures will be needed; it would be
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disruptive for patients and staff below; and the expense is greater. A construction management
source provided cost estimates for the shell construction in current dollars ($152 per square foot)
and vertical expansion ($225 per square foot). The fit-out costs are estimated to be the same
whether the shell space is fit-out immediately or fit-out in new space built in 2018 (5203 per
square foot). HCH-G states that it assumed the discount rate is the same as the inflation rate for
construction. Based on HCH-G’s assumptions, it concludes that the net present value of the shell
space is 32 percent below the net present value of the vertical expansion option (HCH #77, Tab
6)

Interested Party Comments

Comments of Adventist Entities on the HCH-G Application

The Adventist Entities expressed concern that HCH-G describes the proposed
Germantown hospital as a small hospital, but plans to build a much larger one, as evidenced by
the amount of shell space planned. (HCH#52, p. 15)

Response to Comments

HCH-G states that the Adventist Entities failed to explain how the potential for expansion
would have an untoward impact or threaten an existing provider. (HCH#60, p. 25)

Analysis and Findings

HCH-G’s projections for the need for MSGA beds by residents in its expected service
area are very similar to the projections generated from the method used for official State
projections of MSGA bed need. The average annual growth rate assumed by HCH-G, 1.9%, is
higher than the 1.4% predicted by the SHP.

The need for beds at HCH-G highly depends on the market share HCH-G is expected to
capture. At the low-end of the MSGA bed need range that Holy Cross projects under one of two
methods that it uses to calculate bed need and assuming higher annual growth from 2015 to 2018
(3.0 percent instead of 1.9 percent), HCH-G would need to capture a 25 percent market share.
With a 25 percent market share, HCH-G would need 90 MSGA beds in 2018. However, if
HCH-G has a market share of only 20 percent, then only 79 beds would be needed in 2018.
Projections greater than ten years out are highly speculative. Nonetheless, similarly, if the
market share for HCH-G is assumed to be 25 percent and average annual growth in MSGA days
continues to be three percent between 2018 and 2022, the Commission concludes that in 2023
HCH-G will need 105 beds, the remainder of the shell space.

The Commission concludes that net present value analysis demonstrates that building
shell space at HCH-G is more cost-effective than a vertical expansion in 2018. Although the net
present value analysis of the applicant fails to include the interest cost of borrowing funds for
constructing shell space, constructing additional space through vertical expansion in 2018, and
fitting out the space in 2018 and 2022, the inclusion of this cost does not change the
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Commission’s conclusion that building shell space now is more cost-effective than constructing
an additional floor in 2018, when additional space is expected to be needed. The following
tables show the net present value for the two alternative approaches, building shell space now or
waiting to build until new space is needed.

Table 51: Costs to Build Shell Space
and Fit-out in 2018 and 2022,

Category PV2010
Cost of Shell Space $3,400,696
Interest Paid Through 2022 on Loan for Shell Space 1,257,411
Cost of Fitting Out Half the Shell Space 2,270,860
Interest Paid Through 2022 on Loan to Fit Out Half the Shell Space in
2018 323,609
Interest Paid on Loan to Fit Qut Remaining Shell Space in 2022 -
Total $7,252,575
Sources: HCH #77, Tab 11; http:/www.bretwhissel.net/cgi-binfamortize

Table 52: Costs to Build and Fit-cut New Space

in 2018 and Fit-out Additional Space in 2022,

Category PV2010
Cost of Vertical Expansion $5,033,925
Interest Paid Through 2022 on Loan for Vertical Expansion 716,737
Cost of Fitting Out Half the New Space 2,270,860
Interest Paid Through 2022 on Loan to Fit Out Half the New Space in
2018 323,609
Interest Paid on Loan to Fit Out Remaining New Space in 2022 -
Total $8,345,130

Sources: HCH #77, Tab 11; hitp:/iwww.bretwhissel.net/cgi-bin/amortize

HCH-G identified the use of the proposed shell space, identified the time frame for
needing the space, and demonstrated that the space will likely be used within the projected time
frame. The net present value analysis also favors building shell space. Therefore, HCH-G has
met this standard. Although the Adventist Entities expressed concern about the amount of shell
space planned, HCH-G reduced the amount of shell space considerably in the course of this
review. It is now limited to space that would have little use other than as additional bed capacity
and would be unlikely to be finished (or approved for finishing by MHCC) unless HCH-G’s
projected patient census volumes were realized. Any approval of the HCG-G project should
include the following conditions, which are standard conditions for CONs involving projects that
include shell space:
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1. Holy Cross Hospital of Germantown will not finish the shell space without giving
notice to the Commission and obtaining all required Commission approvals.

2. Holy Cross Hospital of Germantown will not obtain or request an adjustment in rates
by the Health Services Cost Review Commission (“HSCRC”) that includes
depreciation or interest costs associated with construction of the proposed shell space
until and unless Holy Cross Hospital of Germantown has filed a CON application
involving the finishing of the shell space, has obtained CON approval for finishing
the shell space, or has obtained a determination of coverage from the Maryland
Health Care Commission that CON approval for finishing the shell space is not
required.

3. The HSCRC, in calculating an initial rate or any future rates for Holy Cross Hospital
of Germantown and its peer group, shall exclude the capital costs associated with the
shell space until such time as the space is finished and put to use in a rate-regulated
activity. In calculating any rate that includes an accounting for capital costs
associated with the shell space, HSCRC shall exclude any depreciation of the shell
space that has occurred between the construction of the shell space and the time of the
rate calculation (i.e., the rate should only account for depreciation going forward
through the remaining useful life of the space). Allowable interest expense shall also
be based on the interest expenses going forward through the remaining useful life of
the space.

COMAR 10.24.12 - State Health Plan for Facilities and Services: Acute
Hospital Inpatient Obstetric Services

The policies and review standards in the Acute Hospital Inpatient Obstetric Service
Chapter guide Certificate of Need reviews involving new acute hospital inpatient obstetric
(“OB”) services, existing services proposed to be relocated to newly constructed space, and
existing services proposed to be located in renovated space.

CCH proposes the development of a 16-bed obstetric unit and a Level IIB perinatal
service for normal and intermediate specialty newborn care (not neonatal intensive care).

HCH-Germantown proposes the development of a 12-bed obstetric unit and a Level 1IB
perinatal service for normal and specialty neonatal care.

Consistency of the respective projects with the applicable Review Standards is
considered below.

(1) Need

All applicants must quantify the need for the number of beds to be assigned to the obstetric
service, consistent with the approach outlined in Policy 4.1. Applicants for a new perinatal
service must address Policy 4.1.
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Policy 4.1 of this Plan chapter governing inpatient hospital obstetric services states that
the burden of proof for demonstrating need for the number of obstetric service beds proposed
rests with the applicant, and outlines the type of information the Commission shall consider.
That information includes: historical and projected service area; utilization forecasts; obstetric
service providers in the service area anticipated to use the service; data on the number of
uninsured, underinsured, indigent and underserved obstetric patients in the service area; expected
improvements in the delivery of obstetric services as a result of the new service; any
demographic or utilization data which is significantly different from that found in the MHCC’s
forecast of obstetric service utilization; and any other information on the unmet needs for
obstetric services in the service area.

Background

Four of the five general hospitals in Montgomery County provide organized obstetric
(“OB™) and perinatal programs, Suburban Hospital being the exception. Recent discharge
abstract data for postpartum OB bed use is shown in the table on the following page. As can be
seen, HCH-SS accounts for a little over half of the total OB discharges from Montgomery
County hospitals. Also, unlike other acute inpatient care services at hospitals, the average length
of stay for postpartum obstetric patients has been increasing in recent years. The State Health
Plan chapter for acute hospital inpatient obstetric services does not include a bed need
methodology.

Both of the proposed new hospitals propose OB and normal newborn perinatal programs
(i.e., neither project proposes the provision of specialized or intensive care to neonates).
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F. Impact on Existing Providers

COMAR 10.24.01.08G(3)(f)

"4An applicant shall provide information and analysis with respect to the impact of the
proposed project on existing health care providers in the service area, including the impact on
geographic and demographic access 10 services, on occupancy, on costs and charges of other
providers, and on costs to the health care delivery system.”

Applicants’ Responses

Clarksburg Community Hospital

Clarksburg Community Hospital states that it will have no negative impact on other
providers. CCH points out that the new hospital was conceived as a way of expanding the health
and hospital system of the State in a complementary and cooperative manner building on the
capabilities of SGAH and FMH. CCH asserts that the new hospital will have no impact on the
costs and charges of other providers, and that it will improve patient access to hospital services
without increasing costs, lowering occupancy, or duplicating existing resources. (CCH #39, p.
105)

Pointing to the SHP projection of maximum MSGA bed need, CCH states that the two
major providers of hospital care to the Clarksburg ESA, SGAH and FMH, do not have sufficient
capacity to meet future need. (CCH #39, p. 106)

Regarding the impact on costs to the health care delivery system, CCH points to its plans
to have all private rooms and sees three related advantages as follows: (1} promote efficiency by
allowing the hospital to operate at a higher occupancy with fewer beds; (2) promote clinical
effectiveness by providing a safer environment for both patients and staff; and (3) promoting
more patient and family centered care. (CCH # 39, p. 106}

Holy Cross Hospital-Germantown

HCH-G states that it can achieve full occupancy without reducing volume at any existing
hospital, pointing out that approximately 40% of its volume, including 100% of obstetric
volume, will be upcounty residents who currently receive care at HCH-SS. The applicant notes
that this shift in volume will make capacity available at HCH-SS to accommeodate the growth
projected for that hospital’s service area. HCH-G believes that the balance of its volume will
come from the growth and aging of the population in its ESA (HCH #77, Tab 8, p. 3).

HCH-G projected an additional 3,906 MSGA cases in FY 2015 compared to FY 2008 for
the Germantown ESA, and an additional 397 psychiatric cases countywide. HCH-G expects to
absorb much, but not all, of this increase. HCH-G projects an excess growth of 172 MSGA
cases and 104 psychiatric cases that will available for other hospitals to absorb assuming that it
achieves its target volumes. HCH-G concludes that, due to the shift in cases from Silver Spring
to Germantown and the growth in the Germantown market, it will cause no loss in of MSGA,
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obstetric, or psychiatric volume from other hospitals. (HCH #30, p. 1 15R*)

With respect to the impact on costs and charges of other providers, HCH-G points to the
HSCRC’s adoption of an 85 percent variable cost assumption relative to changes in volume.
Holy Cross’s asserts that this means that even if other hospitals lose volume, they will not suffer
financial harm as long as they reduce costs by 85%. Thus, if there is any reduction in volume,
both lost revenue and avoided cost are expected to be 85 percent. Therefore, there is no financial
impact on existing health care providers. (HCH #4, p. 117)

Regarding the impact on costs to the health care delivery system, HCH-G points to the
benefits of the proposed hospital in meeting the growing demand for services of the growing
upcounty population in a more convenient facility. The new hospital would improve
convenience for patients that travel from the upcounty area to Silver Spring, especially the poor
and uninsured who are more likely to face transportation challenges in traveling to Silver Spring.
(HCH #4, p. 117)

Regarding the impact on demographic access to services, in responding to the cost-
effectiveness criterion, HCH-G claims that while there is substantial overlap of service areas, the
demographic characteristics of the unique zip codes of each hospital are quite different as
detailed in the following table.

Table 102
HCH-G’s Comparison of Demographic Characteristics

Unique Germantown Zip Codes to Unique Clarksburg Zip Codes

Zip Codes Unique Zip Codes

Characteristic to Germantown Unique to
ESA Clarksburg ESA
White, non-Hispanic 51.6% 88.3%
Hispanic 16.3% 3.2%
Black, non-Hispanic 12.0% 4.5%
Asian non-Hispanic 17.0% 2.1%
Other 3.0% 1.8%
% who speak English less than very well 14.8% 0.9%

Source: Holy Cross Hospital-Germantown October 28, 201 0 modification (HCH #77, Tab 8, p 6)

Interested Party Comments

Comments of HCH-G on the CCH Application

HCH-G states that the volume projection for MSGA cases and obstetric cases contained
in CCH’s October 28, 2009 modification demonstrate that approval of the CCH application will
have a significant effect on existing providers. It notes that, according CCH’s own projections,
44% of CCH’s MSGA volume and 92% of its obstetric volume from its 13 zip code service area
primary service area will be redirected from existing hospitals. HCH-G points to CCH’s
modification response to Obstetric Standard .04(1), concluding that SGAH would need 11 fewer
obstetric beds and FMH would need one fewer obstetric bed if the 16 bed obstetric unit proposed

3 Replacement page labeled as 115R in HCH-G’s February 27, 2009 submission actually replaces page 116 of
original application
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by CCH is operational in 2015.  Similarly, CCH’s modified response to the need criterion
projects a reallocation of 34 MSGA beds to CCH from SGAH and six MSGA beds from FMH.
(CCH #46, pp. 17-18)

HCH-G believes that CCH does not address the impact of redirecting this MSGA and
obstetric volume from existing hospitals to the proposed new hospital as required by Criterion
.08G(3)(f). For this reason, HCH-G states that CCH’s proposal cannot, as a matter of law, be
approved. (CCH #46, p. 18)

Comments of Adventist Entities on the HCH-G Application

The Adventist Entities state that the proposal to construct HCH-G will increase the
market share of a competitor in the heart of SGAH’s primary service area. (HCH #52, p. 12)
They also contend that approval of HCH-G will jeopardize the nearby Germantown Emergency
Center (“GEC™), an affiliate of SGAH, and will inevitably reduce the future volume of ED visits
at SGAH. The commenters estimate that if HCH-G had been in operation during 2008,
approximately 60% of the 33,019 visits to GEC would have gone to HCH-G. This would have
been almost 70% of the visits to GEC from the HCH-G’s proposed service area (20,000/29,043).

AHC projects that the visit impact would increase from 20,000 in 2008 to 25,000 in 2016. AHC
" also estimates that 13,500 of the 74,300 visits to SGAH’s Emergency Department would have
gone to HCH-G. This would have been over 27% of the 48,863 visits to SGAH’s ED from
HCH-G’s proposed service area. (HCH #52, pp. 17-18)

Finally, the Adventist Entities state that HCH-G will be a much larger hospital
threatening the existing health care system because ED observation rooms could be converted to
ED treatment rooms. They also point to various shell (unfinished) spaces throughout the original
design of the new hospital.* (HCH #52, p. 1J)

Applicants’ Responses to Comments

Clarksburg Community Hospital

Clarksburg’s October 5, 2009 response to HCH-G’s comments on its application
addresses the SHP financial feasibility standard and viability criterion, but does not address the
impact criterion. (CCH #36, pp. 10-11)

Holy Cross Hospital-Germantown

HCH-G points out that only seven of 19 zip code areas in its proposed ESA are in
SGAH’s primary service area. (HCH #60, p. 19) HCH-G states that the Adventist Entities’
comments do not identify any untoward impact on MSGA or obstetric care. Regarding
psychiatric care, HCH-G again states that the commenters have failed to identify or quantify any
negative impacts resulting from any change in referral patterns.

*In its modified application, HCH-G eliminated all of these shell spaces except for one full floor (5" floor)
that has been included for growth in the general MSGA patient population. (HCH #77, Tab 6)
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HCH-G also states that, while the commenters argue that inclusion of shell space for
future expansion at HCH-G threatens the existence of the existing health care system, they fail to
explain how the potential for expansion, which would only be brought on-line in response to
increased demand, threatens the survival of any existing provider. (HCH #60, pp. 24-25)

Findings and Analysis

The impact of the projects under review on geographic accessibility is addressed under
the geographic accessibility project review standard, COMAR 10.24.10.04(B)(1). The
Commission’s review of that standard concludes that both of the proposed new acute care
general hospital sites are located so that their likely service area population will have optimal
travel time accessibility, as defined in that standard. The vast majority of the population of
Montgomery County, greater than 90%, currently enjoy a travel time for general
medical/surgical, intensive/critical care and pediatric services of 30 minutes or less, under
normal driving conditions. More than 90% of the total County population, including the
population of the upcounty region, which will see travel time reductions if one or both of these
new hospitals is developed, will continue to have this level of access through the coming decade
even if no new hospital sites are developed. On that basis, the letter of that standard does not
provide a strong basis for preferring one of these competing projects over the other.

However, with respect to the issue of travel time accessibility in general, the Commission
found that the HCH-G site, because of its neamess to more densely populated areas of
Montgomery County, has a greater potential than the CCH site to reduce the overall travel time
to a hospital experienced by Montgomery County residents. Thus, with respect to this criterion,
HCH-G, if developed, will have a greater potential positive impact on geographic access to
hospital services than CCH, because its location will have the potential to reduce the greatest
amount of time required by persons to travel to the nearest hospital and more persons will have a
reduced travel time to the nearest hospital.

The Commission also finds that the HCH-G has a greater potential for positive impact on
“demographic access to services” because of the substantial number of residents from the HCH-
G ESA that currently travel to HCH-SS for services, especially the participants in the
Montgomery County Maternity Partnership, and the more diverse population of the unique zip
code areas of the HCH-Germantown ESA, when compared to the CCH ESA. However, the
importance of this distinction is muted by the fact that of the nine zip code areas in HCH-G’s
ESA that are not in Clarksburg’s ESA, six are zip code areas that meet the Commission’s
definition for inclusion in SGAH’s primary service area, even when including discharges
originating in Washington, DC hospitals. Of these six zip code areas, three are closer to SGAH
than they would be to the new Germantown hospital and one is roughly equidistant.

If a new hospital is built in Clarksburg, there would be some negative impact on volume
and bed occupancy at SGAH and Frederick Memorial Hospital. CCH provided an analysis of
the impact of the shifts in volumes on hospital revenue in its May 29, 2009 response to the first
set of completeness questions. This analysis was based on shifts in volume at FMH and all
Montgomery County hospitals. A similar analysis was not submitted with the modified
application that limited the volume impacts to SGAH and FMH. AHC and SGAH did not
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submit volume projections and revenue expense projections that reflect the anticipated shifts in
MSGA and obstetric volumes. Therefore, the Commission concludes that Clarksburg
Community Hospital has not provided as complete an analysis of impact in responding to this
criterion as it could have, with respect to the impact of the proposed project on existing health
care providers in the service area including the impact on occupancy and on costs and charges
(revenues) of other providers.

Regarding the impact on occupancy and costs and charges of other providers, AHC raises
concerns about the threatening impact of HCH-G on the GEC and SGAH’s obstetric, MSGA and
emergency department services. However, AHC does not explain how it arrived at its projected
ED volume impacts and does not quantify the impact of losses in volume in any of these services
on occupancy, costs, or charges (revenue) at SGAH or GEC.

It appears likely that Holy Cross’s conclusion that Holy Cross Hospital-Germantown can
achieve full occupancy within a reasonable amount of time without reducing volume at existing
hospitals, other than Holy Cross Hospital of Silver Spring, is valid because the projected
additional need for MSGA beds in Germantown’s ESA plus the shift in volume from HCH-SS is
sufficient to support the number of beds proposed. Holy Cross has accounted for the shift in
volume and the impact on revenues and costs at HCH-SS and projects a healthy operating
margin.

In terms of market share assuming each of the proposed hospitals’ ESAs would account
for 85% of discharges, HCH-G would have to achieve a market share in its ESA of abou;\l 0%,
which is reasonable, given the observed experience of existing hospitals (see earlier
consideration of MSGA bed need in this report). CCH would have to achieve a substantially
higher market share in its ESA.

Finally, the Commission would like to reiterate, under this criterion, the view expressed
earlier in this report with respect to the issue of services not provided by hospitals affiliated with
the Roman Catholic Church. The Commission believes that this would be a serious impact
concern if a hospital like HCH-G were being proposed for an area that lacks available and
accessible options for obtaining these services. Montgomery County is not such an area. The
Commission does not find that approval of HCH-G would have a substantive negative impact on
the availability or accessibility of the services that HCH-G will not provide, because it will be a
hospital adhering to the doctrines of the Roman Catholic Church.

In summary, the Commission finds that each of the proposed projects is unlikely to have
a negative impact on access, costs, or charges that would warrant denial.

V. SUMMARY
The Commission approves the Certificate of Need application, Docket No. 08-15-2286,
of Holy Cross Hospital of Silver Spring to establish a new 93-bed general acute care hospital in

Germantown.

The Commission denies the Certificate of Need application of Clarksburg Community
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Hospital, Docket No. 09-15-2294, to establish a new 86-bed general acute care hospital in
Clarksburg.

The Commission believes that the proposal for a new acute general hospital in
Germantown embodies a reasonable approach to improving access to hospital services for
northern Montgomery County and providing adequate bed capacity for the future that is close to
the arca of the County that will experience the highest levels of population growth, at a
reasonable cost. It is also a project that, as a “satellite” hospital of HCH-SS, has the advantage
of creating a more direct opportunity for shifting hospital bed and service capacity from an area
of the County that will experience relatively less demand for hospital services in coming years
and a project that will make it possible for HCH-SS to more readily modemize and rationalize its
aging Silver Spring campus, by relieving demand pressure at this existing site. It is also a timely
project that has a sponsor who is well positioned, financially, to undertake its implementation.

In contrast, while the Clarksburg hospital proposal would also improve access for the
upcounty area and provide beds for the future, it is a riskier approach, given the lower population
density that exists in that part of the County. It does not meet a need on the part of SGAH to
modernize or reduce demand for services at its campus that cannot be fulfilled through expansion
and renovation. It is not a timely project, in that AHC needs to focus its limited resources on
improving the long-term viability of Washington Adventist Hospital, a much larger project that
will be difficult for AHC to absorb alone and, over the long-term, is critical to restoring AHC to
robust financial health.

Beyond these broad and longer-term considerations, HCH-SS has made a strong case in
the record of this review that it has a record with respect to the following performance
characteristics that is as good or superior to that achieved by the AHC hospitals in Montgomery
County:

. Quality care, in terms of the measures currently in use for evaluation of quality;

. Providing access to care for the indigent and providing broader community
benefits;

. Managing its hospital operations to achieve a desirable cost position and strong

performance indicators relative to its peer hospitals;
. Making information on cost and charges available to the public; and

o Facility design for patient safety.

The Commission’s review of the applicable State Health Plan standards and general
review criteria summarize the basis for its decision, as outlined in detail in the preceding body of
this Final Decision. See Appendix F for a chart summarizing the Commission’s findings.
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A. COMPLIANCE WITH APPLICABLE STATE HEALTH PLAN STANDARDS

COMAR 10.24.10, Acute Inpatient Services

General Standards for Acute Inpatient Services

1. Information Regarding Charges
2. Charity Care Policy '
3. Quality of Care

Both applicants complied with these general standards.
Project Review Standards for Acute Inpatient Services

1. Geographic Accessibility

With respect to the issue of travel time accessibility in general, the Commission finds that
the HCH-G site, because of its nearness to more denscly populated arcas of Montgomery
County, has a greater potential than the CCH site to reduce the overall travel time to a hospital
experienced by Montgomery County residents. The issue of geographic accessibility, as
addressed in this standard, shows that both of the proposed new acute care general hospital sites
are located so that their likely service area population will have optimal travel time accessibility,
as defined in this standard. More than 90% of the total County population, including the
population of the upcounty region, which will see travel time reductions if one or both of these
new hospitals is developed, will continue to have this level of access through the coming decade

even if neither new hospital is developed.

Each applicant is consistent with this standard.

2. Identification of Bed Need and Addition of Beds

The Commission finds that HCH-G has demonstrated a need for its project, based on a
bed need analysis at the hospital service area level. It has the potential for achieving market
penetration in its ESA that can fully support its planned MSGA bed capacity. CCH is unlikely to
achieve market penetration in its expected service area that can fully support the MSGA beds
proposed for its project over the coming decade. The Commission also finds that a redistribution
of MSGA bed capacity from the southeastern area of the County to the north and central regions
of the County is consistent with an analysis of overall MSGA bed need in the County that
replicates the State Health Plan’s bed need forecasting methodology at the hospital service area
level. For these reasons, the Commission finds that HCH-G is consistent with this standard, and
that CCH is not consistent with this standard.

5. Cost-Effectiveness

CCH has failed to identify two alternatives to its proposed project, as required by the
standard, and has also failed to quantify the level of effectiveness of alternatives in meeting its
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objectives. Therefore, the Commission finds that Clarksburg Community Hospital’s application
has failed to comply with the requirements of this standard.

HCH-G identified three distinct primary objectives of its proposed project to develop a
new hospital in Germantown and two alternative approaches that it considered for achieving the
objectives including the alternative of only expanding HCH-SS. It provided detailed reasoning,
including a minimum capital cost estimate for accommodating all HCH-G ESA volume on the
Silver Spring campus, an explanation of why the alternatives would not be as effective as the
proposed project in meeting the objectives, and an explanation of why the proposed project was
selected. Therefore, the Commission finds that HCH-G is consistent with this standard.

6. Burden of Proof Regarding Need

Each applicant acknowledged its burden of proof under this standard and provided
information on how it assessed the need for the facilities and services proposed. The
Commission’s overall assessment of the quality of the applicants’ demonstrations leads it to find
that HCH-G has carried the burden of proof for its proposed project’s facilities and services and
that CCH has not.

7. Construction Cost of Hospital Space

CCH’s construction cost estimate, as appropriately adjusted for comparison with a
Marshall Valuation Service (“MVS”) benchmark cost, is $452.21. The MVS benchmark cost is
$371.56. Therefore, in establishing a rate for CCH, if it was approved, the Health Services Cost
Review Commission would need to exclude $16,902,900 of the project cost to account for excess
construction cost and the amounts of capitalized construction interest, budgeted contingency, and
budgeted inflation allowance attributable to the excess construction cost.

HCH-G’s construction cost estimate, as appropriately adjusted for comparison with a
MVS benchmark cost, is $376.71. 1t is within the MVS benchmark cost of $380.33.

9. Inpatient Nursing Unit Space
Each applicant’s nursing unit designs meets this maximum size standard.

11. Efficiency

Both applicants claim that their designs will result in operational efficiency. While CCH
cites the economy of its budget estimate under this standard, consideration of COMAR
10.24.10.04(B)(6) indicates that the construction cost estimate for CCH is not in line with the
index of hospital construction cost used by MHCC. In contrast to CCH, only HCH-G quantified
its projections of operational efficiency in the form of a comparison of staffing ratios per unit of
activity projected for the HCH-G facility and the same efficiency measure as achieved by HCH-
SS. HCH-G is consistent with this standard and CCH is not.
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12. Patient Safety

The Commission finds that both HCH-G and CCH have complied with this standard.
Each has incorporated state-of-the-art patient safety enhancement features in its hospital designs.

13. Financial Feasibility

While both applicants have provided the information required under this standard, the
Commission finds that the HCH-G case for financial feasibility is more plausible because it has
made a stronger case with respect to market feasibility and has the resources to implement the
project.

The Commission finds that the CCH project is not consistent with this standard because it
has employed assumptions concerning market share that are not consistent with historic trends.

14. Emergency Department Treatment Capacity and Space

Both CCH’s and HCH-G’s projections of ED demand are based on a realistic predictive
range for ED market share, based on the market share that the GEC facility captured during its
first two years of operation.

HCH-G projects a very high level of utilization for its emergency department bays.
While the level of projected capacity use by HCH-G is concerning, the Commission does not
believe it warrants a recommendation to enlarge the design of its proposed ED. If HCH-G finds
that its treatment bay capacity is inadequate, it appears to have sufficient space planned to permit
some reconfiguration and adjustment to address such a problem.

The Commission finds that CCH’s projections with respect to the large negative impact
of HCH-G on GEC and the SGAH ED are highly speculative and not supported by reliable and
quantitative analysis. The Commission does not believe the potential negative impact on GEC
should be a major determining factor in considering the best location for a sixth hospital in
Montgomery County. GEC is not a hospital, but is a freestanding medical facility that can
continue to serve as a significant alternative source of unscheduled and urgent medical care that
reduces the overall need for hospital ED capacity at SGAH and any other hospital that would be
developed north and west of Rockville.

16. Shell Space
HCH-G identified the use of the proposed shell space, the time frame for needing the
space, and demonstrates that the space will likely be used within the projected time frame. The

net present value analysis also favors building shell space. Therefore, the applicant has met this
standard. Standard conditions with respect to hospital shell space are recommended.
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Appendix A:
Review of Record-General File

the financial feasibility of the other application. A chart listing attached documents regarding
each application was enclosed with the letter. (GF #34)

In a letter dated April 9, 2010, Dr. Moon wrote counsel and Dr. Tillman, regarding
pending requests for an evidentiary hearing in the comparative review to establish new hospitals
in Montgomery County. Based on her review of the record in the comparative review, Dr. Moon
requested testimony on the following issue areas: Access [COMAR 10.24.10.04B(1)]; Need/Cost
Effectiveness of Alternatives [COMAR 10.24.01.08G(3}b) & (c)]; and, Viability [COMAR
10.24.01.08G(3)(d)]. Dr. Moon instructed counsel for the applicants and interested party to
submit, in writing, at 4:30 p.m. on May 13, 2010, a list of issues on which they seek to introduce
evidence, as a proffer of the testimony that would be presented relevant to these issues. (GF #35)

In a letter dated April 9, 2010, from Jack C. Tranter, Esquire to Howard L. Sollins,
Esquire, Mr. Tranter advised that Mr. Sexton, CEO of Holy Cross Hospital, Inc. had: (1)
published a letter in the Gazette newspaper; (2) mailed a brochure with a detachable response
card to Montgomery County residents; (3) canvassed at shopping centers, churches and other
places where Montgomery County residents gather; and, (4) used social media networks. (GF
#36)

In a letter dated April 29, 2010 to Dr. Moon, Jack C. Tranter, Esquire requested that
Adventist HealthCare, Inc. be directed to produce certain financial documents (along with any
amendments or supplements). (GF #37)

Tn a letter dated May 3, 2010, Howard L. Sollins, Esquire wrote Dr. Moon in opposition
to Holy Cross Hospital-Germantown’s April 29" letter urging that Clarksburg Community
Hospital provide information Holy Cross Hospital/Germantown (HCH/G) wishes to obtain,
according to a deadline HCH/G sets. (GF #38)

In a letter dated May 4, 2010, Dr. Moon wrote Jack C. Tranter, Esquire and Howard L.
Sollins, Esquire, responding to the request filed by Holy Cross Hospital-Germantown for certain
financial documents regarding Adventist HealthCare, Inc., which Holy Cross views as necessary
in order to file a list of issues and proffers by the May 13, 2010 deadline. Holy Cross Hospital-
Germantown requested that AHC be required to produce the following documents (along with
any amendments or supplements):

1. Amended and Restated Master Trust Indenture dated as of February 1,
2003 between AHC and certain subsidiaries and Manufacturers and
Traders Trust Company, as trustee (the "Master Trust Indenture"),
identified in the December 16, 2009 Memorandum from Ziegler Capital
Markets (attached as Exhibit 2 to the Response to Comments filed by
AHC on December 17, 2009) and in the Official Statement relating to the
Series 2005A and 2005B Bond Issue (the "2005 Official Statement") by
the Maryland Health and Higher Educational Facilities Authority
("MHHEFA");
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In a letter dated June 17, 2010 to Dr. Moon, Loretta E. Shapero entered her appearance as
counsel for the Montgomery County Department of Health and Human Services. Ms. Shapero
reserved the option to cross-examine witnesses at the evidentiary hearing. (GF #66)

Ms. Loretta E. Shapero, Associate County Attorney, entered her appearance on behalf of
the Montgomery County Department of Health and Human Services, also referred to in these
matters as the Montgomery County Health Department. (GF #67)

In a letter dated June 17, 2010 to Dr. Moon, Howard L. Sollins, Esquire provided a
supplemental summary of witness background and areas of testimony. (GF #68)

In a letter dated June 18, 2010 to counsel, Dr. Moon provided a list of issues for the
evidentiary hearing:

Issue Area 1: Access

Dr. Moon stated that she wished to receive testimony regarding access, as follows:

A. Project Planning. Testimony that details the history of the planning of these
projects by the respective applicants, limited in focus to the specific consideration
that was given to issues of access in choosing the locations of the proposed
projects. The testimony must be limited to historic information relating to issues
of access that was developed and considered by each applicant up to the point that
a decision to establish a new hospital at the proposed site was made. Each
applicant should provide pertinent exhibits to the written testimony that
documents its planning processes regarding issues of access. Testimony should
not include statements about the advantages of a proposed project in making
facilities and services generally accessible or accessible to specific subgroups of
the population.

B. Travel Time. Testimony that: (1) quantifies the number and proportion of persons
or households in the service area identified by the applicant as the expected or
projected service area of the proposed hospital who will experience a reductlon in
travel time to a general acute care hospital if the hospital is established; 'and (2)
quantifies the reduction in travel time to a general acute care hospital that will be
achieved if the proposed hospital is established (e.g., the number of persons or
households that will experience a reduction in travel time of one to five minutes,
the number that will experience a reduction of six to ten minutes, etc.)

! The service area identified for CCH includes the following zip code areas; 20838, 20839, 20841, 20842, 20871,
20872, 20874, 20876, 20882, 21704, 21710, 21754, and 21770. The service area identified for HCGH includes
the following zip code areas; 20837, 20838, 20839, 20841, 20842, 20850, 20851, 20853, 20835, 20871, 20872,
20874, 20876, 20877, 20878, 20879, 20882, and 20886.
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Issue Area 2: Need and the Cost-Effectiveness of Alternatives

With respect to the need and cost effectiveness, Dr. Moon stated that she would
receive testimony as follows: Testimony regarding the need, at this time (i.e., construction
beginning in 2011-2012 with project completion in 2013-2014), for a hospital of the size,
scope, and location proposed. Testimony should be aimed at demonstrating the inability to
effectively meet the need for hospital facilities and services in Montgomery County without
the proposed project, and should include testimony that specifies and quantifies the
limitations for expansion of the facilities and services at Shady Grove Adventist Hospital
(“SGAH”), HCHSS, and other Montgomery County hospitals, as relevant. Testimony may
address both the potential for raw service capacity expansion and how expansion potential of
the existing hospitals compares to the proposed new hospital projects, in terms of design
features and implications for optimal patient care. This testimony should not repeat the bed
need analyses already available in the record.

Issue Area 3: Viability

Dr. Moon requested testimony regarding viability that is limited to the plans for
funding the proposed projects. First, this includes testimony that details each of the financing
plan assumptions that bear on the applicant’s determination that it can fund both of its
proposed hospital capital projects and adequately service the debt associated with both
projects.  Second, testimony should be provided that details the applicant’s specific
consideration (in establishing the specific financing plan assumptions detailed in the first area
of testimony) of the impact of current disruption in the market for tax-exempt bond financing
and the outlook for such financing over the next three years during which the proposed
project will need to be obligated. Testimony should identify the sources of information
and/or expert opinion reviewed and used to establish each financing plan assumption.
Testimony should aiso include detailed data on the overall financial condition of the
applicant hospital and all other hospitals, health care facilities, and health programs owned
and/or operated by the applicant hospital’s parent (Adventist HealthCare in the case of CCH
and Trinity Health, in the case of HCHSS) including: (1) all planned capital spending; (2)
current and projected debt obligations, including detail on current financing terms and
assumptions concerning future debt financing terms; and (3) recent and projected overall
financial performance of these parent organizations and their subsidiaries. (GF#69)

In a letter dated June 22, 1010 to Dr. Moon, Howard L. Sollins, Esquire wrote in

opposition to Holy Cross Hospital’s June 14, 2010 request that Dr. Moon reconsider the Pre-
hearing Conference ruling that SGAH and SGAEC may, represented by separate counsel, cross-
examine witnesses. {(GF #70)

In a letter dated June 23, 2010 to Dr. Moon, Howard L. Sollins, Esquire submitted a

Response to the Health Services Cost Review Commission memorandum. (GF #71)

In an e-mail dated June 24, 2010 to counsel and Commission staff, Jack Tranter, Esquire

noted that he had filed a Motion to Strike and a Response to the HSCRC Staff Memorandum on
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Review of Record-Holy Cross Hospital-Germantown

On August 1, 2008, Jack C. Tranter, Esquire filed a letter of intent on behalf of Holy
Cross Hospital, Inc., to construct a new 93-bed hospital in Germantown, Maryland, to be known
as Holy Cross Hospital — Germantown, consisting of 75 MSGA, 12 obstetric, and 6 psychiatric
beds. Of the 75 MSGA beds, 19 will be new beds projected as needed under the Acute Care
Chapter of the State Heaith Plan and 56 beds will be relocated from Holy Cross Hospital - Silver
Spring, a 408-bed acute care facility. On August 4, 2008, Ruby Potter, Health Facilities
Coordinator, acknowledged receipt of the Letter of Intent for the construction of the 93-bed
hospital to be known as Holy Cross Hospital — Germantown. In that letter, Ms. Potter noted that
the submission date for the Certificate of Need application is October 3, 2008 and a pre-
application conference has been scheduled for August 13, 2008. (HCH #1)

On September 10, 2008, Ms. Potter acknowledged a request from Howard Solhns,
Esquire, dated September 5, 2008, for receipt of notification and informed him that in order to
become an interested party, he must make written comments within 30 days of the docketing of
the application. (HCH #2)

On October 2, 2008, Jack C. Tranter, Esquire, Counsel to Holy Cross Hospital —
Germantown filed a modified Letter of Intent. The total bed complement of the new hospital is to
be comprised of 75 MSGA, 12 obstetric and 6 psychiatric beds. The source of the 75 MSGA
beds has now changed. Instead of 19 new beds and 56 beds to be relocated from Holy Cross
Hospital — Silver Spring, the new MSGA bed complement will consist of 36 new beds and 39
beds to be relocated from Holy Cross Hospital — Silver Spring. (HCH #3)

On October 3, 2008, Holy Cross Hospital-Germantown filed the Certificate of Need
Application (HCH #4)

On October 4, 2008, Brian Hepburn from Mental Hygiene Administration filed a letter
of support for Holy Cross Hospital-Germantown to Pamela Barclay, Director, Center for
Hospital Services. (HCH #5)

On October 6, 2008, Ruby Potter sent a letter to Annice Cody, Vice President, Strategic
Planning at Holy Cross Hospital, acknowledging the receipt of application for completeness
review. (HCH #6)

On October 6, 2008, Ruby Potter sent a request to The Washington Examiner to publish
notice of receipt of the application. (HCH #7a)

On October 6, 2008, Ruby Potter submitted request to the Maryland Register to request
publication notice of receipt of application. (HCH #7b)

On October 13, 2008, notice of receipt of application was published in The Washington
Examiner. (HCH #8)
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IN THE MATTER OF * BEFORE THE
PROPOSED NEW HOSPITALS IN * MARYLAND HEALTH
MONTGOMERY COUNTY * CARE COMMISSION

Clarksburg Community Hospital *
Docket No. 09-15-2294

Holy Cross Hospital of Silver Spring
Docket No. 08-15-2286 *

* * % * * * * * * * * *

CLARKSBURG COMMUNITY HOSPITAL, SHADY
GROVE ADVENTIST HOSPITAL AND SHADY GROVE
ADVENTIST GERMANTOWN EMERGENCY CENTER

EXCEPTIONS TO THE RECOMMENDED DECISION

January 6, 2011



1.

2300172.v17

TABLE OF CONTENTS

Introduction :
SUMMARY OF EXCEPTIONS
1.

.................................................................................................................
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B. SUMMARY OF EXCEPTIONS
1 The Commission should not rule on the above-captioned CON
applications at its January 20, 2011 meeting because the Recommended
Decision is based on information and data not yet in the record, and is
therefore not yet ripe for consideration. The final decision should not
be based on extra record evidence.

While the Recommended Decision reflects the significant information that has
been supplied to the Commission in this comparative review, it is not ripe for
consideration by the full Commission at its January 20, 2011 meeting in a manner that
comports with the Commission’ s regulations and due process requirements applicable
to such contested case proceedings. It is based on information that is not in the record,
fails to consider relevant information in the record and draws conclusions for which a
basis has not been identified. The conclusions reached have broad, statewide
implications beyond AHC, HCH or Montgomery County.

We urge the Commission to defer action until the applicants have had full
disclosure, access to and an ability to respond to all information, calculations and
determinations on which the Recommended Decision is based, and all procedural and
substantive defects have been remedied.

Page 147 of the Recommended Decision on the HCH-G application links the
approval of the HCH-G project to the favorable outcome on the WAH application,
Docket No. 09-15-2295, a decision on which the Commission has yet to act. Because of

this, the HCH-G application should be held in abeyance pending the confirmation of

that WAH CON application.
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As detailed in Exception 1 below, the Recommended Decision relies on
information that is extra-record evidence, i.e. information that is outside the record of
this proceeding and to which advance notice was not given to the applicants. Even if
the information is in the public domain and even if it might be information of which the
Reviewer may wish to take administrative notice and thus accept its validity as a source
of information without the need for a sponsoring witness or other evidence of its
reliability, parties to the proceeding are still entitled to advance notice of any
information of which the Reviewer intends to take administrative notice, so that the
information can be evaluated, a response generated, and any additional information
presented, if this is needed to respond to such evidence. That has not been done here.

The problem is exacerbated where the Recommended Decision relied on
information that is not in the public domain. For example, described in Exception 1
below, the Recommended Decision relies on information from the DC Discharge
Database to develop its own service area analysis based on MSGA discharges from
Maryland and District of Columbia hospitals to certain Montgomery County zip codes.
That DC Discharge Database is not available in the public domain and is only available
upon request to the Commission’s Institutional Review Board under COMAR 10.25.11.
Even if disclosed, it must be held according to strict non-disclosure requirements in a
mandatory agreement governing the disclosure and in accordance with COMAR
10.25.11. By relying on data which is both outside the record and to which parties
cannot respond in the public Exceptions process as a result of the Commission’s

nondisclosure requirements, the Recommended Decision is based on nonpublic

2300172017 7



information not in the record. There may be a way the Commission can accomplish its
objective of using these data in the pending review. But, until that process is developed
and the information is made available in a way that the parties may use and respond to

it in the record, the Recommended Decision should not be considered.

The Recommended Decision relies on extra-record information that post-dates

the closing of the record in this proceeding. The full Commission is the finder of fact
and will render the final agency decision in this review. Thus, the full Commission has
the opportunity and obligation to determine if it has all of the information it needs to
render its decision. If more recent information was considered by the Reviewer, the
parties are entitled to advance disclosure of that information and an opportunity to
respond to it.3
2. There are procedural and evidentiary defects in the record that should
be addressed and cured before the Commission rules, to ensure that the
agency’s decision is both fair and legally sound.
In Exceptions 3 through 10 below, we identify rulings that were made during the
course of this CON review, the effect of which was to exclude from the record relevant,
material and important information that bears directly on the manner in which both

applicants met their respective burdens to address CON requirements: We urge the

Commission to review and reverse these rulings where indicated in the Exceptions

3 This is not just a due process obligation, it is an opportunity as well. For example, the Recommended
Decision refers to AHC's sale of its nursing home affiliates. Thus, AHC is no longer, as it had been, the
only Maryland hospital system responsible for a chain of nursing homes. That transaction substantially
improved Adventist’s cash position and debt structure. Reopening the record to consider some new
information, affords a further opportunity for up-to-date information to be considered before a final
agency decision were rendered.
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C. DETAILED EXCEPTIONS

1. CCH takes exception to the Recommended Decision’s use of, and
reliance on evidence not in the record.

The Recommended Decision relies on evidence not in the record, as is apparent
from the citations identified and relied upon. In some instances the references to s'uch
evidence are readily apparent. In others, the Recomménded Decision provides either
no or vague citations to the evidence on which it is based. There is a process for the
Commission, as may other administrative agencies, to take “administrative notice”'of
information in. the public record that is readily available to the general public and the
reliability of which is undisputed. State Government Article §10-213(h). But, the taicing
of administrative notice is simply é‘method by which evidence may be introduced into
the record without the need for a sponsoring witness or stipulation. For the
Commission’s process to comport with due process requireﬁlents and accord the parties
with an opportunity to respond, the Commission is requested to direct the Staff to
identify with particularity the sources of information used and to provide the parties
with the calculations or methodology used in reaching a stated conclusion.

Specific examples of this recurring problem with the Recommended Decision are
as follows:

) On Table 7, in the narrative on page 10 in the first paragraph, in the second
line on page 40, in Table 37 on page 41 and in the last paragraph on that page,
in the second to last paragraph on page 168 and elsewhere there are

references in the Recommended Decision to District of Columbia data and the
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“DC Discharge database.” Because of this, Richard Coughlan, a CCH
consultant, made an Institutional Review Board request to the Commission
after the Recommended Decision was issued, seeking the 2008 and 2009 DC
Discharge Databases. It was provided but under strict confidentiality
requirements under COMAR 10.25.11. This confidential access after the
Recommended Decision is issued does not provide the parties with sufficient
time nor opportunity to consider this information as part of the record and to
respond to it. The Recommended Decision should be deferred until a
solution is identified that enables the data to be used in the public record and
the parties have been provided with an explanation of how it was used.
Tables 8, 9 and 10 refer to data from Spatial Insights. There is no information
in the record about Spatial Insights, the source of its data, the validity of its
data, how the data was accessed nor how the data was used. This
information should be provided to the parties and with sufficient time to
allow the parties to evaluate and comment on the use of the data.

A footnote to TABLE 14 states “Accurate information on the utilization of this
facility prior to 2009 is not available.” The basis for this statement is unstated
and the Téble is therefore questionable.

Table 15 refers to data from the St. Paul Group. This déta should be
provided, along with the calculations supporting the Table.

Table 21 refers to a Source that is blank.
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Table 24 is followed by Table 32. We have been advised by the Staff that
there are no missing tables and this is a numbering issue. We accept this
statement and if for any reason this is not the case we wish to obtain any
additional charts.

On page 29, the second paragraph commencing “Two hospitals in

Montgomery County, . . .”: refers to reports of patient room space. There is

_no citation to the source of these data in the record and we are therefore

unable to effectively review it.

On page 30, in the second paragraph carrying over to Page 31 there are no
citations to the data and calculations leading to the statement that there will
be a need for 120 MSGA beds by 2018.

On page 33 there is no citation to where in the record HCH-G amended its
application to project an opening in 2014. (For convenience we use 2014 in
these Exceptions, but the change in the opening of the hospital refer to a
January 2013 date).

On'page 35, in the second and third paragraphs, there are no citations to the
calculations of bed need, definitions of “real capacity,” or bed ranges.

On page 36, there are no citations or calculations leading to the bed need for
CCH.

Table 32 includes asserted descriptions of market share but no calculations

are provided.
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Pages 38 and 39 refer to data from Applied Geographic Solutions. There is no
description of where these data are available in the record.

Tables 35, 36 and 37 refer generically to “MHCC data,” but there are not more
detailed descriptions to data that is in the record that was used for these
charts.

In Tables 69, 73, 74, 75, 84, and 85 and on pages 47, 124 and 125 there are
references to HSCRC data being used including data or reports that were
issued after the evidentiary hearing. But, there is no description of where in
the record these data from another commission appear in the record in this
proceeding. CCH should be advised of any HSCRC information that was
used in the preparation of the Recommended Decision other than that which
was in the record when closed and be afforded an opportunity to evaluate
and respond to it if necessary.

The maps at Appendix C are based on data from a private company and have
not been made available to the applicants. These maps wrongly rely on extra-
record evidence. The reasons for this cannot be identified without access to
the data on which they were based, but, for example, the location of SGAEC
in relation to the HCH-G site is clearly misidentified, since they are located
one mile from each other and the maps identify them as more distant.

(HCH#87, p. 164 Exhibit 2). Likewise CCH is located just off I-270 but HCH-

4« Throughout these exceptions we utilize the Commission’s Docket item numbers when citing to
documents in the record in the Upcounty CON review.
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G is on a college campus with significant surface street access challenges, yet
the map identified them both as just off the highway.

Also, the most current data is not always used as required. For example, the
Recommended Decision states on page 10: “As part of this review, M5GA service areas
for the five Montgomery County hospitals were defined using 2008 patient origin data
at the zip code level.” However, COMAR 10.24.10.06B(30) states that “service area
means the contiguous area comprised of the postal zip code areas from which the first
85% of a hospital’s discharged patients originated during the most recent 12-month
period.” The 2008 patient origin data is not the most recent 12 month period.

On page 10, the Recommended Decision states; “These service areas were
constructed by accumulating contiguous zip code areas from highest to lowest
relevance for each hospital until the list of zip code areas was assembled that come
closest to accounting, cumulatively, for 90% of total MSGA discharges from either a
Maryland or District of Columbia hospital.” The Recommended Decision did not use
accurate information since. the COMAR standard cited above stops at 85%, not 90%.

2. CCH takes exception to the use of, and reliance on tables to evaluate the
viability of the proposals that are replete with emmors. CCH also takes
exception to the errors in the description of the positions taken by the
parties concerning financial feasibility.

Attachéd as Exhibit 1 is a description of these errors.

3. CCH takes exception to the Reviewer's May 4, 2010 ruling requiring the

production of AHC financial documents, as irrelevant to CCH’s

financing since AHC is not the applicant, borrower or guarantor of this
FHA federally insured CCH debt.
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IN THE MATTER OF THE * IN THE

PETITION OF * CIRCUIT COURT
CLARKSBURG COMMUNITY * FOR BALTIMORE CITY
HOSPITAL, INC. * CaseNo.: 24-C-11-001046
* * * ¥* E
MEMORANDUM

Before the court is a petition for judicial review of a decision of the Maryland Health Care
Commission relating to proposed new hospitals in Montgomery County. The decision in question
.. the Commission’s Finl Decision of Jamuary 20, 2011 approving the application of Holy Cross
Hospital of Silver Spring for a Certificate of Need 10 e;stablish a new 93 bed acute care general
hospital in Germantown, Maryland and denying the application of Clarksburg Community Hospital,
Inc. for a Certificate of Need to establish a new 86 bed acute care general hospital in Clarksburg,
Maryland. The petitioners are Clarksburg Community Hospital, Inc. and Adventist Healthcare, Inc.
d/b/a Shady Grove Adventist Hospital.!

Participating in the proceedings before this court were the petitioners, as well as the Maryland
Health Care Commission and Holy Créss Hospital. The parties all filed memoranda in accordance
with Rule 7-207. In addition, the Commission filed a Motion to Correct Administrative Record,
seeking to supplemenf the administrative record with certain documents that were not included in
the record transmitted to this court. This motion was opposed by petitioners.

Petitioners present three questions. First, they argue that the Commission violated the

I CCH was an applicant before the Commission; it is a wholly owned affiliate of the
other petitioners, who were interested pasties.



Administrative Procedure Act and the parties’ right to due process by relying on extra-record
evidence to support its decision. Second, they assert that the Commission misapplied the law by
disregarding the State Health Plan in determining to issue a Certificate of Need to Holy Cross.
Finally, they contend that the Commission exceeded its statutory authority by approving the Holy
Cross project without required input from the Health Services Cost Review Commission. Each of
these arguments will be addressed in turn.

1. Reliance on Extra-Record Evidence

-

Marilyn Moon, Ph.D., the Chair of the Commission, acted as the Reviewer on the
applications. Between October 2009 and August 23, 2010, an extensive administrative record was
compiled, and numerous procedural rulings were made. The Reviewer determined that the record
would be closed to further submissions on August 27, 20i0, and that an evidentiary hearing would
be held on certain specified issues. An evidentiary hearing was held from August 30, 2010 through

September 16, 2010, culminating in closing arguments.

A Recommended Decision was issued by the Reviewer on December 17, 2010. In the .
Recommended Decision, the Reviewer relied upon several sources of data that are the subject of
petitioners’ argument. She cited population data from Spatial Insights, Inc.; historical population
data, current population estimates and projcqed population for 2014 prepared by Applied
Geographic Solutions, Inc.; and the “D.C. Discharge databases/Data Set.”

The significance of this information relates to the bed need standard. That standard permits
an applicant to justify an increase in beds by application of projection methodology, assumptions and

targets. Data employed for this purpose include zip code population data sets. Each of the



applicants used zip code level data provided by Claritas in presenting their analysis of & need for
their proposed hospitals in estimating the proj ected market share of the hospital. The Reviewer used
zip code area population estimates and projections provided by another vendor. There is no dispute
that the population data used by the Reviewer was not part of the administrative record compiled
before September 16, 2010.

Petitioners filed exceptions to the Recommended Decision on January 6, 2011, the deadline
imposed at the time the Recommended Decision was issued. In their exceptions petitioners
protested the use of the data in question. Anexceptions hearing was conducted on January 20, 2011,
at which time the full Commission voted to adopt the Recomnended Decision.

Petitioners rely on the provisions of the Administrative Procedure Act, specifically State
Govemment Article § 10-213(h). That section states:

(1) The agency . . . may take official notice of a fact that is:

(i) judicially noticeable; or

(if) general, technical, or scientific and within the specialized
knowledge of the agency.

(2) Before taking official notice of a fact, the presiding officer:

(i) before or during the hearing, by reference in a preliminary report,
or otherwise, shall notify each party; and :

(ii) shall give each party an opportunity to contest the fact.

Section 10-214(a) provides that “{f] indings of fact must be based exclusively ontheevidence
of record in the contested case proceeding and on matters officially noticed in that proceeding.”
Petitioners contend that the Commission’s action contravened the express terms of the statute.

Respondents make several arguments in response. They suggest that the Commission

complied with the terms of the statute because it afforded an opportunity to contest the facts. To



support this suggestion they cite a statement from A. Rochvarg, Principles and Practice of Maryland
Administrative Law (2011) at 89: “Official notice may even be taken for the first time in the
proposed decision as long as the opportunity for objection is provided.” They claim that petitioners
were not surprise& by thé use of the data in the Recommended Decision and dispute the argument
that petitioners had no meaningful opportunity to challenge the data. They also state that petitioners
have failed to establish that any prejudice occurred as a result of the supposed violation.

In support of their position, respondents state that petitioners could have addressed any
disparities in the data in their exceptions to the Recommended Decision or in a later filed request for
reconsideration. They note that on December 21, 2010 counsel for petitioners informed counsel for
the Commission that he would be requesting data used in the decision that was not in the record.?
However, petitioners’ counsel waited until Jarmary 26, 2011, after the exceptions hearing had taken
place, to request the data. Commission staff sent the requested data in a serious of e-mails, ten of
which were sent on January 28 and the eleventh on January 31, 2011.

Respondents point to COMAR § 10.24.01.19, which permits the filing of a motion for
reconsideration of 2 Commission decision. They state that petitioners could have sought
reconsideration based on an allegation that the data presepted significant and relevant information
which was not previously presented to the Commission or that the data demonstrated that there had

been significant change in factors or circurnstances relied upon by the Commission in reaching its

2 This information is contained in the Motion to Correct Administrative Record. While
the court is not convinced that this material properly forms a part of the administrative record as
such, it deems it expeditious to grant the rmotion in order to consider the impact of this
information on the contention that petitioners had an opportunity to contest the use of these facts.

4



decision.

As to prejudice, the Commission states that while CCH used zip code area population data
sets “that could be expected to differ to some degree from that used by the Reﬁewer, given that the
data were supplied by different vendors[,] ... [i]t is common sense that all zip code area population
data sets will contain very similar estimates and projections because the universe of inputs and
techniques used to develop these data sets is limited.” The Cornmission argues that petitioners fail
to allege any harm or substantive error in the use of the data by the Reviewer.

The court concludes that petitioners’ position has merit. The explicit terms of the statute
mandate that before an agency takes official notice of a fact it shall give each party an opportunity
to contest that fact. Contrary to respondents’ arguments, the court's review of the record convinces
it that petitioners were not presented with a meaningful opportunity to contest the data relied upon
by the reviewer. The issues presented in this case are of great complexity, and the record, as the
Commission notes, is measured in feet rather than inches.? The Reviewer’s analysis of the data
required a 180 page decision. Following the service of the Recommended Decision, petitioners had
twenty days to file exceptions, and were allotted twenty minutes at the exceptions hearing to present
all of their objections to the Recommended Decision. It is unrealistic to state that petitioners had a
meaningful opportunity to contest the use of this information. And given the circumstances, the
failure of petitioners’ .oounsel to secure the data prior to the exceptions hearing does not militate
against this conclusion. Finally, in the court's view, the right to file a request for reconsideration

of a final decision is not an opportunity to contest a fact that the agency proposes to notice within

3 It probably could more readily be measured in yards.
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the contemplation of section 10-213.

Respondents also argue that the case should not be remanded because petitioners have failed
to establish that any prejudice occurred as a result of the violation. The court believes that this
* argument is misplaced. Whether petitioners were prejudiced by use of the information is ineluctably
linked to an analysis of what part that information plays in the findings that were the foundation of
the decision. To determine whether the data used by the Commission was equivalent to the data
otherwise in the record and what part that information played in the Decision would require the court
to undertake the weighing of the data. In seeking to placeupon petitioners the burden to demonstrate
to this court how the use of this data prejudiced them, respondents would have this court take on the
functions of the administrative agency, whose role is to determine the weight to be accorded to
evidence.

For this reason, the Decision must be reversed to permit petitioners the opportunity to contest
the facts noticed by the Commission after the closing of the record. The Commission must comply
with the provisions of section 10-213 by giving the parties a meaningful opportunity to contest the
facts of which it took official notice.

2. Misapplication of the law

Petitioners’ second argument asserts that the Commission disregarded the bed need standard
embodied in the 2009 Acute Care Hospital State Health Plan, COMAR § 10.24.10.04B(2), by the
manner in which it determined that Holy Cross had established a bed need at its new proposed
Jocation. Petitioners contend that the Commission allowed Holy Cross to relocate 39 beds currently

licensed for use at its existing hospital to the new location. Petitioners argue that this contravenes



the provisions of the Plan because the Plan does not permit the shifting of licensed beds in order to
make a showing of need.

This argument is founded entirely upon comments made on page 36 of the Decision, Adter
careful consideration of those statements in the context of the entire passage relating to the analysis
of the showing of bed need under section (c)(i)(iv), the court does not believe that petitioners’
characterization is accurate. The Decision finds that there was an adequate demonstration of bed
need based on a service area analysis. The comments on page 36 are not necessary to this analysis.
Notably, petitioners seize upon a single statement and do not consider its relation to the entire text
of the lengthy and closely-reasoned discussion of the bed need showing. Furthermore, if there were
a showing of need, Holy Cross’s decision not to use licensed beds at its existing location would not
amount to a “shifting” of beds (although it might Jook like it). The court is convinced that this is an
illusory issue. |
3. Disregard of Health Services Cost Review Commission

The third argument is based on the provisions of Health-General Article §19-103(d), which
provides that the Commission shall coordinate the exercise of its functions with the Health Services
Cost Review Commission to ensure an integrated, effective health care policy for the State.
Petitioners argue that in awarding a Certificate of Need to Holy Cross, the Commission disregarded
the requirements of this section. They rely upon a memorandum from HRCRC provided inresponse
to a request for that agency’s input. That memorandum expressed the opinion of HRCRC staff that
“neither [applicant] can pradently and successfully undertake the financing, construction and

successful operation of a new facility at this time.”



In its Decision, the Commission undertook a detailed discussion of the viability of each
proposal, which review included the availability of resources necessary to sustain the project. (Final
Decision at 148 - 163). Within that discussion, the Decision acknowledges the conclusions of the
Health Services Cost Review Commission. After that acknowledgement, the Decision integrates that
input with its findings on viability. In the court’s view, the Commission’s treatment of the HSCRC
input complies with the requirements of section 19-103(d).

The statute requires coordination of the éommission’s functions with HRCRC. The
language docs not vest HRCRC with veto power over the Commission decisions. Given the
deference that the court must extend to the agency, the weight to be given to HRCRC input should
be measured by the Commission, as long as it is cognizant of its statutory obligation to coordinate
its function. The Decision of the Commission adequately documents its cornpliance with this
standard.

4. Conclusion
Because the court has concluded that the only defect in the proceedings below was the use

of extra-record information in the Decision, that defect may be rectified by a remand for the purpose
of enabling petitioner to respond to the information in question. Accordingly, the decision will be
reversed and remanded for the purp'ose of permitting petitioner to comment on the information
employed in the Decision.

Dacea: FEVURL T, 2002 [ w. MICHEL PIERSON. Judge |
[

| Judge's signature appesis on original document
Judge W. Michel Pierson o




IN THE MATTER OF THE * IN THE

PETITION OF * CIRCUIT COURT
CLARKSBURG COMMUNITY * FOR BALTIMORE CITY
HOSPITAL, INC. * Case No.: 24-C-11-001046
* * * * *
ORDER

The court having read and considered the Motion to Correct Administrative Record (No. 12),

along with the opposition and reply, it is, this QISF  4ay of February, 2012,

ORDERED that the motion is GRANTED, and farther

ORDERED that the documents attached to the motion shall be included in the record before

this court.

. ,_._._-___@/\._____. . :
r W. MICHEL ‘

‘ udge W. Michel Pierson



IN THE MATTER OF THE * IN THE

PETITION OF ok CIRCUIT COURT
CLARKSBURG COMMUNITY * FOR BALTIMORE CITY
HOSPITAL, INC. * Case No.: 24-C-11-001046
* ® * * *
ORDE
21+

For the reasons set forth in a Memorandum of even date, it is, this day of

February, 2012,
ORDERED that the Final Decision of the Maryland Health Care Commission inDocket Nos.

08-15-2286 and 09-15-2294 is reversed and the case remanded to the Commission with directionto
comply with Md. Ann. Code State Government Article § 10-213(h)(2) as set forth in the

Memorandum.

Judge’s signature & appeats on original COTTT o
Judge W. N. Michel Pierson

[ "W, MICHEL P
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STATE OF MARYLAND

Marllyn Moon, Ph.D. Ben Stoffen
CHAIR ACTING EXECUTIVE DIRECTOR
MARYLAND HEALTH CARE COMMISSION
4160 PATTERSON AVENUE = BALTIMORE, MARYLAND 21215
TELEPHONE: 410-764-3460 FAX: 410-356-1238
March 2, 2012

By E-Mail and U.S. Mail
Diane Festino Schmitt, Esquire Jack C. Tranter, Esquire
Howard L. Sollins, Esquire Philip F. Diamond, Esquire
Lisa D. Stevenson, Esquire Gallagher Evelius & Jones
Ober, Kaler, Grimes & Shriver, P.C. 218 North Charles Street, Suite 400
10¢ Light Street Baltimore, Maryland 21201

Baltimore, Maryland 21202

Re: Remand from the Circuit Court for Baltimore City
Case No. 24-C-11-001046
Montgomery County New Hospitals Review
Holy Cross Hospital-Germantown (Docket No. 08-15-2286)
Clarksburg Community Hospital (Docket No. 09-15-2294)

Dear Counsel:

In his February 21, 2012 Memorandum and Order, W. Michel Pierson, Judge of the
Circuit Court for Baltimore City, sustained the Commission on two out of the three issues raised
by petitioners Clarksburg Community Hospital and Adventist HealthCare, Inc d/b/a Shady Grove
Adventist Hospital and Shady Grove Adventist Germantown Emergency Center (collectively,
“Adventist Entities”). The Court remanded the matter to the Commission to give the Adventist
Entities an opportunity “to comment on the information employed in the Decision.”

On remand, the Adventist Entities have the opportunity to file comments specific to the
use of “exira-record” data in the Decision. Specifically, at issue on remand, are “several sources
of data that are the subject of petitioners’ argument ... population data from Spatial Insights,
Inc.; historical population data, current population cstimates and projected population for 2014
prepared by Applied Geographic Solutions, Inc; and the ‘D.C. Discharge databases/Data Set.””
The record in this matter indicates that the Adventist Entities have had access to the above-
referenced data for over one year.

TCD FOR DISABLED
TOLL FREE MARYLAND RELAY SERVICE
1-877-245-1762 1-800-735-2258



Diane Festino Schmitt, Esquire
Jack C. Tranter, Esquire

March 2, 2012

Page 2

1 suggest that, on or before April 2, 2012, the Adventist Entities file their comments on
the use of the data, pointing out with specificity how use of the data affected the analysis
supporting the Decision. Holy Cross Hospital may respond to the Adventist Entities” filing on or
before April 17, 2012. 1 believe that this time frame will be adequate; if not, counsel for the
parties should seek to agree upon different dates and so advise Suellen Wideman, Assistant
Attorney General.

I want to note that the issue on remand is limited to the use of specific data in the
Commission’s decision. Parties are cautioned not to attempt to raise other issues that were or
could have been raised in earlier filings before the Commission or the Circuit Court. For
instance, Clarksburg Community Hospital did not contend in its petition to the Circuit Court for
Baltimore City that its application to establish a new hospital should have been approved by the
Commission; thus, it cannot argue that position on remand.

After reviewing the parties’ filings, I will determine whether additional filings or oral
argument will be helpful to me. I will issue a Recommended Supplement to the Commission’s
Decision. Parties will then have the opportunity to file exceptions and responses regarding the
Recommended Supplement to the Decision, and can present oral argument before the full
Commission.

Sincerely,

Marilyn Moon, Ph.D.
Chair, Commissioner/Reviewer

cc:  Loretta Shapero, Esquire
Ulder Tillman, M.D., M.P.H.
John J. Eller, Esquire
Paul E. Parker
Joel Riklin
Sueilen Wideman, AAG
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O B E R K A L E R Ober, I(al-'r, Grimes & Shriver
A Professional Corporation
Attorneys at Law 100 Light Street
Baltimere, MD 21202
410.685,1120 Main

410.547.0699 Fax
www.ober.com

Diane Festine Schmitt
dfschmitt@ober.com
410.347.7371 [ Fax: 443.263.7571

March 7, 2012 Offices In
Maryland

Washington, D.C.
Virginia

VIA E-MAIL AND FIRST CLASS MAIL
Marilyn Moon, Ph.D.

Chair, Commissioner/Reviewer

Maryland Health Care Commission

4160 Patterson Avenue

Baltimore, Md. 21215

Re:  Reversal and Remand of Circuit Court for Baltimore City
Case No. 24-C-11-001046 ‘,
Montgomery County New Hospital§ Review
Holy Cross Hospital-Germantown (Docket No 08-1 5-2286)
Clarksburg Community Hospital (Docket No. 09-15-2294

Dear Dr. Moon:

I am writing of on behalf of Clarksburg Community Hospital and Adventist HealthCare,
Inc. d/b/a Shady Grove Adventist Hospital and Shady Grove Adventist Germantown Emergency
Center (collectively the “Adventist Entities”) in response to your letter of March 2, 2012 to
counsel in the above-referenced matter (the “March 2 Letter””). The March 2 Letter follows
Judge Michel Pierson's February, 2012 Memorandum and Order (the “Pierson Ruling”)
reversing the Maryland Health Care Commission's January 20, 2011 Decision awarding Holy
Cross Hospital a CON for & new 93 bed acute care hospital in Germantown, Maryland and
denying Clarksburg Community Hospital’s CON application for a new 86 bed acute care
hospital in Clarksburg (the “Decision”). In addition to reversing the Decision, the Pierson
Ruling also remanded the matter to the Commission “with direction to comply with the Md.
Ann. Code State Government Article §10-213(h)(2).” For your convenience, a copy of the
Pierson Ruling is attached hereto.

The March 2 Letter states that “on remand, the Adventist Entities have the opportunity to
file comments specific to the use of 'extra-record’ data in the Decision . . . The record in this
matter indicates that the Adventist Entitles have had access to the above-referenced data for over
one year.” The March 2 letter further proposes that “on or before April 2, 2012, the Adventist
Entities file their comments on the use of the data, pointing out with specificity how use of the



OBER KALER

Marilyn Moon, Ph.D.
March 7, 2012
Page 2

data affected the analysis supporting the Decision.” A response time for Holy Cross of April 17,
2012 is also proposed, with the caveat that you “believe that this time frame will be adequate.”
The March 2 Letter concludes by noting that “After reviewing the parties’ filings, I will
determine whether additional filings or oral argument will be helpful to me. I will issue a
Recommended Supplement to the Commission's Decision.”

The Adventist Entities take this opportunity to respond to the proposed schedule and
procedure described in the March 2 Letter.

First, the Adventist Entities would like to point out that the Pierson Ruling constitutes a
final Circuit Court Decision that may be appealed to the Court of Special Appeals pursuant to
Md. Code Ann. State Gov't §10-223(b). An appeal to the Court of Special Appeals must be filed
within “30 days after entry of the judgment or order from which the appeal is taken.” Md. Rule
8-202(a). The Pierson Ruling was entered by the Circuit Court for Baltimore City on February
28, 2012, giving the parties until March 29, 2012 to note an appeal. Because it is possible that
the Adventist Entities or Holy Cross may appeal, the Adventist Entities respectfully assert that
the remand schedule and procedure set forth in the March 2 Letter is premature.

Second, the Adventist Entities belicve that a rushed process and schedule that requires
them to “file their comments” on April 2, 2012, before all of the extra record evidence is even
officially noticed by the Commission and formally admitted into the record will not provide the
sort of “meaningful opportunity to respond” to the extra record evidence that the Pierson Ruling
and the Maryland Administrative Procedure Act contemplates. The Pierson Ruling states that

The explicit terms of the statute mandate that before an agency
takes judicial notice of a fact it shall give each party an opportunity
to contest that fact. Contrary to [the Commission and Holy Cross’]
arguments, the court's review of the record convinced it that [the
Adventist FEntities] were not presented with a meaningful
opportunity to contest the data relied upon by the reviewer. The
issues presented in this case are of great complexity, and the
record, as the Commission notes, is measured in feet rather than
inches. The Reviewer's analysis of the data required 2 180 page
decision.... Whether [the Adventist Entities] were prejudiced by
use of the information is ineluctably linked to an analysis of what
part that information plays in the findings that were the foundation
of the decision.... For this reason, the Decision must be reversed to
permit [the Adventist Entities] the opportunity to contest the facts
noticed by the Commission after the closing of the record. The
Commission must comply with the provisions of section 10-213 by
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giving the parties a meaningful opportunity to contest the facts of
which it took official notice. (See Pierson Ruling at pp. 5-6).

Thus, the Pierson Ruling squarely holds that the Adventist Entities must have a
“meaningful opportunity to contest the facts of which [the Commission] took official notice.”
The officiat notice statutes and regulations require that the agency “notify each party” of facts it
may use in its decision (see St. Gov’t Art. §10-213(h)) and incorporate facts by reference into the
record “upon notice to the parties and an opportunity to object.” COMAR 10.24.11A@3). To
date, the Adventist Entities have still not been so notified of the extra record evidence under §10-
213(h) or COMAR 10.24.11.A(3). Furthermore, the totality of the extra record evidence has not
even been formally entered into the administrative record.

Pursuant to §10-213(h), in order for the Adventist Entities to have 2 meaningful
opportunity to respond, they must know precisely WHICH extra-record data the Commission
used, reviewed and considered, the format in which the Commission reviewed it, the direct
source of the information, and they must know which assumptions outside vendors may have
used to generate the data put before the Reviewer in preparing the Decision.

The Adventist Entities cannot ask for precisely what that extra record evidence/data is,
because only the Commission knows which extra record evidence it used, reviewed and
considered in preparing the Decision. Put simply, all extra record data — and not just
compilations from it or staff analysis of it — that “plays in the findings that were the foundation
of the decision” (see Pierson Ruling at p. 5) should be both formally made a part of the record
and provided to the Adventist Entities and Holy Cross. The Adventist Entities, therefore,
propose that all extra-record data that was used in, mentioned in, considered by or relied upon
by the Reviewer in the preparation of the Decision be provided to both the Adventist Entities and
to Holy Cross Hospital, in the same format that it was presented to and considered by the
Reviewer. The data can be transmitted to those parties, and, at the same time, officially made a
part of the administrative record as required by the Maryland Administrative Procedure Act.

Once that information is compiled, formally made a part of the administrative record and
provided to the Adventist Entitics and Holy Cross, we can discuss fusrther a process for how the
Adventist Entities can respond to/contest that data. After all, the Pierson Ruling did reverse the
Decision because there were deficiencies in the process used for noting and including evidence
in the agency record. The process on remand should accordingly be crafted to correct those
deficiencies and should ensure that all parties are formally notified of and provided with the
additional evidence.
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In order for the Adventist Entities to have the type of meaningful opportunity to respond
to the extra record evidence that the Pierson Ruling and the Maryland Administrative Procedure
Act contemplates, the Adventist Entities respectfully request that you:

(1)  withhold issuing a schedule/process for the remand until after the appeal
period passes (with no appeal having been filed);

(2)  formally place into the administrative record the full data set of extra
record evidence that the Commission reviewed, and considered in reaching the Decision;
and

(3)  notify the Adventist Entities and Holy Cross of that evidence by providing
them with the full data set referenced in point two,

Thank you very much for your attention to this matter.

Sincerely

Diane Festino Schmitt
DFS/pad
Attachment

¢c:  Howard L. Sollins, Esquire
Lisa D. Stevenson, Esquire
John J. Eller, Esquire
Jack C. Tranter, Esquire
Philip F. Diamond, Esquire
Loretta Shapero, Esquire
Ulder Tiliman, M.D., M.P.H.
Mr. Paul E. Parker
Mr. Joel Riklin
Suellen Wideman, AAG
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Schmitt, Diane

From: Susllen Wideman [swideman@mhcc.state.md.us]
Sent:  Wednesday, March 28, 2012 2:54 PM

To: Schmitt, Diane
Cc: Stevenson, Lisa D.; Jack Tranter; pdiamond@gejiaw.com; Eller, John; Paul Parker; Joel Riktin; Ruby
Potter

Subject: RE: Remand from the Circuit Court for Baltimore City, Case No. 24-C-11-001046, Montgomery County
New Hospitals Review, Holy Cross Hospital-Germantown (Docket No. 08-15-2286), Clarksburg
Community Hospital {Docket No. 09-15-2294)

Diane,
Jack Tranter has informed me that he will filing a response to your letter.

Dr. Moon will be sending you and other counsel a letter (of course, after she reviews Mr. Tranter's
expected letter). The short answer is that the data that Ober Kaler received in January of 2011 is all the
extra record data. There are no additional data, assumptions, documents, etc. There simply is nothing
alse. These documents will be downloaded to a thumb drive and placed in the record. [ think itis
reasonable to consider them in the record. Would you like me to forward the emails to you again? All
this will be detailed in a letter, but be assured that Ober Kaler has had all the extra record information
since the last week in January 2011.

I'm sorry that I've been so hard to reach. As1understand that Rob Jepson has told you, I've been
spending a whoie lot of time in Annapolis.

Suellen

Suellen Wideman

Assistant Attorney General
Maryland Health Care Commission
4160 Patterson Avenue

Baltimore, Maryland 21215
410-764-3326
swideman@mhec.state.md.us

From: Stevenson, |isa D. [mailto;ldstevenson@ober.com]
Sent: Tuesday, March 27, 2012 2:10 PM

To: Paul Parker; "Jack Tranter'; ‘pdiamond@gejlaw.com’; Suellen Wideman; Joel Riklin; Ben Steffen;
Ruby Potter

Cc: Schmitt, Diane; Eller, John

Subject: Remand from the Circuit Court for Baltimore City, Case No. 24-C-11-001046, Montgomery
County New Hospitals Review, Holy Cross Hospital-Germantown (Docket No. 08-15-2286), Clarksburg
Community Hospital (Docket No. 09-15-2294)

Please see attached.

Regards,

4/23/2012



Lisa

Lisa D. Stevenson, DPM, JD

OBER|KALER
Attorneys at Law
410.347.7381
443.263.7581 Fax
ldstevenson@ober.com

100 Light Street

Baltimore, MD 21202
www.ober.com

4/23/2012

Page 2 012
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O B E R K A L E R Qber, Kalo;r, Grimes & Shriver
i A Professional Corporation
i Attorneys at lLaw 100 Light Street
Baltimore, MD 21202
410.685,1120 Main

410.547.0699 Fax
www. ober.com

Disne Fesiino Schmitt
dfschmitt®ober.com
410.347.7371 } Fax: 443,263.7671

May 4, 2012 Offices in
. Maryiand
Washington, D.C.
Virginia
VIA E-MAIL AND HAND DELIVERY
Suelien Wideman, Esquire
Assistant Attomey General
Maryland Health Care Commission
4160 Patterson Avenue
Baltimore, Md. 21215-2299

Re; In the Matter of Proposed New Hospital in Montgomery County
Holy Cross Hospital of Silver Spring (Docket No 08-15-2286)
Clarksburg Community Hospital (Docket No. 09-15-2294)
Before The Maryland Health Care commission

Dear Suellen:

In accordance with the schedule established for these remand proceedings, enclosed
please find an original and six copies of Adventist’s Comments On Additional Evidence Entered
Into The Record.

Very truly yours,
/ W/
Diane Festino Schmitt
DFS/pad
Attachment

cc:  Howard L. Sollins, Esquire
Lisa D. Stevenson, Esquire
John J. Eller, Esquire
Jack C. Tranter, Esquire
Loretta Shapero, Esquire



IN THE MATTER OF * BEFORE THE

PROPOSED NEW HOSPITALS * MARYLAND HEALTH CARE
IN MONTGOMERY COUNTY * COMMISSION
Holy Cross Hospital of Silver Spring *
Docket No. 08-15-2286
: *
Clarksburg Community Hospital
Docket No. 09-15-2294 *
L * & L * * * * * * *® L *
ADVENTIST’S COMMENTS

ON ADDITIONAL
EVIDENCE ENTERED INTO THE RECORD

EVIDENCE BN R A ="

Clarksburg Community Hospital, Inc. (“CCH;’) and Adventist HealthCare, Inc. (“AHC”) |
d/b/a Shady Grove Adventist Hospital (“SGAH”), which is also the owner and opera;tor of Shady
Grove Adventist Germantown Emergency Center (“GEC”) (coliectively “Adventist”), through
undersigned counsel, hereby submits thése comments on the additional information placed into
the record by the Maryland Health Care Commission (“MHCC”) on March 29, 2012 (the
“Additional Evidence”).

L INTRODUCTION

The Additional Evidencé .significantly changes the landscape of this remand in which
Holy Cross Hospital of Silver Spring, Inc. (“Holy Cross™) attempts to revive its preser;tly
revoked certificate of need (“CON”) to construct a new hospital in Germantown. Because the
Additional Evidence erases Holy Cross’s ability to‘ show “need for the hospital beds sought” and
because the Additional Evidence demonstrates that the proposed project is not “financially
feasible,” Holy Cross’ efforts to revive its defunct CON must be denied. See COMAR

10.24.01.08G(3)(b) (requiring a finding of need for the beds Holy Cross seeks based on the



prescribed need analysis); see also 10.24.10.04(B), (2) (6) and (13) {requiring that “need” for and

financial feasibility of the project be satisfied under the State Health Plan Acute Care Chapter).
The decades old CON process exists to “to assure that health care resources, which are

expensive to create and maintain, are sufficient to meet the public need but not excessive.”

Medstar Health v. Maryland Health Care Comm’n, 391 Md. 427, 431 (2006). Any CON

decision should be based on sound, and accurate information and must be consistent with the
State Health Plan (SHP). See HEALTH-GEN §19-126(c). If the CON Holy Cross now seeks 1o
revive is flawed ~ which Adventist establishes in these comments — the MHCC should not
approve it. Given that this would be Maryland’s first CON approved hospital in over 32 years,
.and given its impact for decades to come, it is crucial for the MHCC to “get the process right” in
applying its standards. A mistake has far-reaching and long term consequences to the delivery of
. health care services in Maryland. Maryland’s citizens are entitled no less than a full, fair and
Open process.
II. PROCEDURAL POSTURE

A. The Original MHCC Decision Awarding Holy Cross A CON And Reversal
By The Circuit Court For Baltimore City.

This CON review was initially a comparative one with Holy Cross secking to construct a

new hospital in Germantown and Adventist to construct a new hospital in Clarksburg.! Although

! The record in this case documents that Adventist has been engaged for years in a careful,
deliberate and public process leading to the development of a new hospital on a medical campus
in Clarksburg, the fastest growing area in Montgomery County. It included: acquiring a site in
the town center planned as the focus of Montgomery County’s development along the 1-270
corridor toward Frederick County; obtaining support from and collaboration with Frederick
Memorial Hospital for the development of that campus; securing all land use and environmental
regulatory approvals; obtaining support from the upcounty medical community; and establishing
a process for broad community input and coordination with consumers and business leaders.
Holy Cross, using a different and more secretive planning process, announced its plans for a new
hospital in Germantown, at a site already served by numerous other hospitals and located only
one mile from the emergency services offered by GEC.

2



Holy Cross initially resisted comparative review, Holy Cross ultimately acquiesced to that
process. After a 2+ year MHCC proceeding, and despite the urging of the Health Services Cost
Review Commission to the MHCC that neither CON be approved, in December, 2010, Dr.
Moon, as Reviewer, issued a Recommended Decision in faver of Holy Cross.

Adventist timely filed Exceptions in January 2011 in keeping with the CON regulations.
The very first of these Exceptions was a plea that the MHCC delay considering and voting on the
Recommended Decision because it improperly relied on “extra-record” evidence that appeared
for the first time in the December 2010 Recommended Decision itself.

Within its Exceptions, Adventist reasonably asked that the “extra-record” evidence be
entered into the record and that Adventist receive an opportunity to respond to that evidence
before a final decision was rendered. Had that been done, this issue would have been addressed
a year ago.

Instead of agreeing with Adventist’s legally sound and procedurally correct request,
Holy Cross chose to fight, insisting that the MHCC press ahead, claiming in its Response that
Adventist’s Exceptions were ‘“foolish,” wridiculous” and a form of “quibbling.” The MHCC
rejected Adventist’s Exceptions, and decided on January 20, 2011 to award Holy Cross a CON
and deny CCH a CON (the “CON Decision™).

As was its absolute right under Maryland law, Adventist appealed the CON Decision to
the Circuit Court for Baltimore City.2 Therein, Adventist raised the CON Decision’s improper
reliance on the “extra-record” evidence. Because this evidence was neither provided nor made

part of the MHCC record before the CON Decision was reached, the Adventist Entities never

2 adventist did not appeal the MHCC’s denial of the CCH CON. Adventist’s decision in this
regard does not equate to gither its’ acquiescence to the CON Decision, or t0 Adventist’s belief
that these ongoing remand proceedings are somehow a mere procedural “speed bump” on the
road to development of any proposed Holy Cross Germantown Hospital.

3



had any meaningful opportunity to ask questions about it, rebut it or otherwise respond to it.
This, they argued, denied them due process and was grounds to reverse the CON. Holy Cross
strenuously opposed the appeal, persistently asserting that there was no problem with the
process, the CON should stay just as is, and that Adventist could not possibly be prejudiced by
the “extra-record” data Adventist had never had a chance to comment on to the MHCC.

On appeal, Baltimore City Circuit Court Judge J. Michel Pierson did not find Adventist’s
arguments to be “foolish” or “quibbling.” Far from it. Insicad, Judge Pierson independently
concluded that Adventist was right and that the CON Decision violated the governing Maryland
Administrative Procedures Act? Judge Pierson voided the CON, ruled further that Adventist
MUST be afforded a meaningful opportunity to respond to the data not entered into the record,
and ordered that the case be sent back the MHCC for that to happen. Thus, by fighting about
whether Adventist should receive the legally mandated opportunity to respond to information
used in the CON Decision, and by refusing to collaborate on an important point of applicable
administrative law, Holy Cross lost its CON.

B. The Proceedings On Remand - Adventist Responded In A Timely,

Procedurally Proper Way To The Information On Which These Comments
Are Based. o

Once Judge Pierson ruled, Adventist was in frequent contact with the MHCC about the
process for commenting on the Additional Evidence. Initially, on March 2, 2012, Dr. Moon
suggested that Adventist file its comments on the extra record evidence by April 2, 2012.

Adventist responded on March 7, 2012, that it could not file comments by April 2, 2012 because

3 Judge Pierson did not agree with two other issues Adventist raised on appeal, and those issues
are therefore not presently before the MHCC. Since the Holy Cross CON was voided and the
case remanded back to the MHCC, those additional issues are not yet ripe for further judicial
appeal. Under applicable Maryland law, however, those issues remain preserved for potential
judicial review down the road. See Singley v. County Commissioners of Frederick County, 178
Md. App. 658, 666-74 (2008).




Adventist still did not know which extra record data the MHCC “used, reviewed and
considered.” Adventist further stated it could not guess or speculate about what constituted the
universe of the extra record data, since the eﬁdence had not yet been entered into the record and
only the MHCC knew what data it had used, reviewed and considered.

Having heard nothing further on what constituted the complete extra record data, or when
that data would be entered into the MHCC administrative record, Adventist wrote to MHCC
counsel on March 27, 2012. On March 28, 2012, counse! for MHCC sent an e-mail, which
stated, for the first time, that “the data Ober|Kaler received in January of 2011 is all the extra
record data. There are no additional data, assumptions, documents, €tc. There simply is nothing
else.” That e-mail further said that the documents “will be downloaded to a thumb drive and
placed in the record.” On March 29, 2012, that occurred, Adventist picked up the thumb drive -
which contained 152 megabytes of data — and MHCC counsel asked to talk about “what
Adventist has in mind as a reasonable-time” for filing comments.’

Once Adventist received what has been characterized as the complete universe of extra
record data, and that data had been entered into the record in accordance with Judge Pierson’s

ruling, Adventist could and did begin to evaluate the data in earnest. After preliminary review,

4 This refers to certain data the MHCC made available to Adventist in late January 2011, after
the Decision was issued. On appeal, Holy Cross and the MHCC argued to Judge Pierson that
giving data to Adventist after the record closed satisfied the law. Judge Pierson did not agree,
and held instead that the case must be remanded to afford Adventist a meaningful opportunity to
respond to the MHCC about the extra record data. (See Pierson Ruling at pp. 4-6).

5 The MHCC supplemented the Additional Evidence contained on the thumb drive on April 3,
2012, and also corrected some table data errors in the CON Decision. :



Adventist proposed in an April 11, 2012 letter to Dr. Moon that Adventist could file its
comments by May 7, 2012. Adventist subsequently agreed to advance its filing to May 4, 2012.°

Following Adventist’s April 11, 2012 letter, Holy Cross filed an “‘emergency” motion, on
April 18, 2012, asking the MHCC to permit Holy Cross to continue project development —
without CON approval — because Holy Cross wished to follow its prearranged construction
schedule. Adventist strongly opposed the Motion, arguing in part that the emergency was of
Holy Cross’s own making. The MHCC then heard argument on the Motion on April 25%,
During the hearing, a Commissioner asked specifically about whether the MHCC had ever
granted such request before. All parties agreed the answer is no. Indeed, approval of the Holy
Cross Motion would have established a new precedent. with far-reaching implications for the
CON process across the board for all health care providers. Accordingly, the MHCC rightly did

not grant the Holy Cross Motion and tabled it instead.’

¢ Throughout the remand, the MHCC and Dr. Moon in particular have commented that Adventist
has had the data for 15 months. We appreciate that Dr. Moon may not share Adventist’s
perspective on this, but it is important that Adventist share its perspective for the full MHCC.
Put simply, it would have been a fruitless waste of resources for Adventist to review any data
Adventist received UNTIL Judge Pierson revoked the Holy Cross CON in late February, 2012.
Until that ruling, data review would have been a purely academic exercise because: the MHCC
would and could not have considered any Adventist submission about the data, and Holy Cross
would not have responded to it. Once Judge Pierson revoked the CON and remanded the case to
the MHCC, Adventist was given the right to comment on the extra record data to the MHCC.

Similarly, UNTIL the MHCC delineated the complete universe of the Additional Evidence on
March 28, 2012, entered it into the record on March 29, and then augmented it on April 3,
Adventist would have been engaging in a guessing game and supposition about the Additional
Evidence. This is all the more so because the MHCC and Holy Cross both claimed — during the
Exceptions process and appeal—that the CON Decision must be upheld without any further
Adventist comment, Thus, Adventist respectfully and strongly disputes any suggestion that
Adventist delayed the process by not commenting sooner than today.

7 At the hearing, Holy Cross attempted to engage in a “name-calling” exercise, claiming that
Adventist was delaying the process for the sake of delay and claiming further that Adventist is
motivated by forcing Holy Cross to “lose money” while the remand proceeds. Adventist did not
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At this point, Adventist is confident that the MHCC will give Adventist’s Comments full
and fair consideration under the applicable rules. As will be described next, the Additional
Evidence shows that the earlier (now revoked) 2011 Holy Cross CON should not be revived.

1. ADVENTIST’S COMMENTS

A. The Additional Evidence Makes Clear That The Invalid Holy Cross CON
Should Not Be Revived.

As the Circuit Court explained in its Ruling remandiné the case to the MHCC, the
Additional Evidence relates to the vital CON question of whether Holy Cross established a need
for its project. Unfortunately for Holy Cross — which seeks to treat this remand proceeding as a
merely pro forma step in the further development of its project — the Additional Evidence does
not support reviving the Germantown CON. Quite the opposite. Instead, the Additional
Evidence shows that: Holy Cross has not demonstrated a need for its Germantown facility; and
that Holy Cross’s project is not financially feasible.

HEALTH-GEN §19-126(c), titled “Required [A]pprovals,” provides that: [a]ll decisions of
the Commission on an application for a certificate of need. . . shall be consistent with the State
Health Plan and the standards of review established by the Commission.” The burden to
establish both need and financial feasibility lies squarely on Holy Cross as applicant. COMAR
10.24.10.04(B)(6). Indeed, the CON Decision previously determined that “the MSGA beds
proposed for the HCH-G project were consistent with COMAR 10.24.10.04(B)(2)” (at p. 120).

The Additional Evidence negates the CON Decision’s finding that Holy Cross
established bed need and negates the CON Decision’s ﬁ'nding that the Holy Cross project is

financially feasible. (CON Decision at p. 74). Absent a showing of need and financial

take the bait, responding instead with the facts of the case, the facts of Judge Pierson’s ruling,
and the long standing CON law, all of which support Adventist’s position every step of the way.



feasibility, the MHCC cannot revive the Holy Cross CON. Holy Cross’s inability to show both
need for its proposed bed complement and financial feasibility in light of the Additional
Evidence will be separately discussed.

1. The Additional Evidence Shews That There is No “Need” For The
Proposed Holy Cross Germantown Facility.

The SHP project review standards require that an applicant prove the hospital beds it
seeks are needed. See COMAR 10.24.10.04B(2) and (6). The CON Decision’s analysis of the
need for the Holy Cross beds begins on page 35. Richard J. Coughlan — an expert witness in this
and many other CON reviews since 1995 — considered the CON Decision’s need analysis and
sbught to replicate and test the CON Decision’s analysis and conclusions in light of the
Additional Evidence. He analyzed the Additional Evidence in full relianoe. on the MHCC’s
assurance that it had provided all information it considered in reaching the CON Decision as part
of the Additional Evidence.”

As described in the Coughlan Affidavit, the MHCC included two types of data on the
thumb drive that defined the Additional Evidence. The first -data were population estimates and
projections for Montgomery Count}; residents generally, as well as population estimates and
projections for the seven existing hospital and two proposed hospital service areas. These data
are referenced and included in CON Decision page 39, Table 26, called the “Historic Population
Change 2000 to 2008.” Table 26 also includes population changes for the proposed CCH and
Holy Cross Germantown hospital Expected Service A;'eas.

The CON Decision sﬁtw on page 39 that Table 26 was prepared using zip code areas. It
was possible to identify the zip codes assigned to the Table 26 service areas because, on April 3,

2012, the MHCC gave Adventist and Holy Cross, as part of the Additional Evidence, the service

8 As the Affidavit of Richard P. Coughlan (“Coughlan Affidavit™), attached hereto as Exhibit A
describes, Mr. Coughlan is the former director of Maryland’s CON program.
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area zip codes for the 7 existing hospitals listed on Table 26. The zip codes assigned to the CCH
and Holy Cross applications were found in CCH and Holy Cross’s respective applications. Mr.
Coughlan identified the 42 zip codes that comprise Montgomery County. These are listed on
Attachment 1, to the Coughlan Affidavit.

Analyzing the population data the MHCC jdentified and entered into the record as part of
the Additional Evidence, along with another document the MHCC provided called “Population
Estimates and Projections Shown in Tables 26 and 27 of the Final Decision” (also labeled as
Item 2 031111.pdf), Mr. Coughlan could match, with close proximity, the population estimates
and projections appearing in Tables 26 and 27 of the CON Decision. (See Coughlan Affidavit).

The second type of Additional Evidence data Mr. Coughlan evaluated consists of hospital
inpatient utilization data for the Maryland and District of Columbia hospitals for the ten-year
period 1998-2008. Analyzing this Additional Evidence data, Mr. Coughlan could also match,
with close proximity, the 2008 Medicare Discharge Rate of 252.45 shown on Table 29, called
“Montgomery County Target Values” found on page 40 of the CON Decision.

Mr. Coughlan conducted this analysis as follows: In the Maryland Hospital database,
there were 26,538 Medicare Medical/Surgical/Gynecological/Addictions (“MSGA™) bed
discharges reported in 2008. From the District of Columbia Hospital data base, there were 3,555
Medicare MSGA discharges. Together, these Medicare discharges tota) 30,093. After dividing
this total by the 2008 estimated population of Montgomery County residents aged 65 and oldef

(taken directly from Table 26 in the CON Decision) and multiplying the result by 1,000, a 2008
Medicare discharge rate of 257.16 was determined. This 257.16 figure is less than a 2%
difference from the 252.45 Montgomery County Medicare Discharge Rate the MHCC used and
discussed on page 40, Table 29 of the CON Decision. The fact that Mr. Coughlan’s

Montgomery County Medicare MSGA discharge rate calculations approximates the 252.45 value
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shown on the MHCC’s Table 29, validates the approach he used to test the CON Decision’s
identification of the discharge rate.

Mr. Coughlan then followed the same approach to test the p. 40 CON Decision’s Table
29 published 2008 Non-Medicare discharge rate of 66.51 in light of the Additional Evidence.
" This time though, he obtained strikingly different results.

Based on the Additional Evidence, in 2008, there were 24,889 non-Medicare MSGA
cases discharged from a Maryland hospital among Montgomery County residents. That same
year, there were 4,600 non-Medicare MSGA discharges from a District of Columbia hospital.
24,889 plus 4,600 equals 29,489. These 29,489 MSGA discharges were then divided by the
2008 Montgomery County population age 15-64 taken from Table 29 (CON Decision p. 39), and
multiplied by 1,000, The result is a non-Medicare discharge rate for the Montgomery County

population age 15-64 of 47.29, which is 28% lower than the 66.51 published rate on Table 26.

Even though the same approach closely approximated the 2008 Medicare MSGA
discharge rate, the approach yielded — a much lower Non-Medicare Discharge Rate than the
MHCC Table 29 CON Decision published rate. Table 29 shows a 66.51 discharge rate for. the
. non-Medicare population, not a 47.29 rate. Clearly, this is a significant discrepancy between the
two figares that cannot be reconciled from the actual data.

Next, as yet another test, Mr. Coughlan considered the Montgomery County Non-
Medicare Discharge Rate for the 10 years of actual MSGA discharge data from 1998-2008,
provided by the MHCC. See, Attachment 2 to Coughlan Affidavit. For the periods 1998-2008,
none of the Montgomery County Non-Medicare Rates in any year come close to the 66.51 2008
Non-Medicare Discharge Rate shown on CON Decision Table 29. In fact, all the Non-Medicare
Discharge Rates Mr. Coughlan calculated for the 1998 through 2008 period much more closely

approximate the lower discharge rate Mr. Coughlan calculated for 2008 using the Additional
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Evidence the MHCC provided. That is, Mr. Coughlan’s Discharge Rates for the 10 year period
range between 43 and 48 MSGA discharges per 1,000 population age 15-64, is much- closer to
Mr. Coughlan’s calculated 47.29 rate than to the MHCC’s published 66.51 rate. (See
Attachment 2 to Coughlan Affidavit).

Interestingly, during the same 1998 to 2008 10-year period, the Medicare discharge rate
for the Montgomery County age 65+ population ranged between 232.10 and 259.29 per. 1,000,
which approximates the 252.45 2008 discharge rate obtained for the Montgomery County
resident Medicare population as shown for 2008 in CON Decision Table 29. Thus, it is
reasonable to conclude that if Table 29°s 2008 Medicare discharge rate is accurate as calculated
and tested for the preceding 10 years, then T able 29’s non-Medicare discharge rate must be
wrong,

The discrepancy Mr. Coughlan identified in the Non-Medicare discharge rates for 1998-
2008 leads to a further conclusion. This further conclusion is that the CON Decision’s forecast
of MSGA bed need in 2018 for the seven existing hospital and two proposed hospital serv:ce
areas (see CON Decision Tables 30 and 31) relied upon incorrectly calculated non-Medicare
discharge rates which means those forecasts are likewise wrong. This is a logical conclusion
since discharge rates are an integral factor and flow through in the computations required to
generate the Non-Medicare trend values found on Table 28 — “Average Annual Changes in
Discharge Rates and Average Length, Montgomery County 1998-2008,” Table 30 — “Gross
MSGA Bed Need, MSGA Bed Capacity and Net MSGA Bed Need, Seven Selected Hospitals,”
and found on Table 31 — “Gross MSGA Bed Need and Implied Bed Need at the New Hospitals
at Selected Levels of Market Share Capture of Bed Deman{i, Two New Hospital Expected

Service Areas.”

1]



These differences are very significant because the entire premise of approving the Holy
Cross CON application in 2011 was the MHCC's projections of MSGA bed need in 2018 among
future adult residents of an 18 zip code area of Montgomery County. The year 2018 is obviously
10 years after the 2008 discharge hospital data used in the CON Decision and is 20 years from
the earliest (1998) data used. Consequently, the Additional Evidence, when accurately analyzed,
shows that an integral numerical factor in the CON Decision’s 2018 MSGA need projections are
indeed very far off, and without correction, do not result in accurate 2018 MSGA bed need
projections for Montgomery County residents. Put simply, the CON Decision’s 2018 MSGA
bed need projections do not support 2 finding of need for the 75 MSGA and ICU beds proposed
for the Holy Cross Germantown pl’OjGCt.g

In addition to considering the population and inpatient hospital utilization data the
MHCC included as part of the Additional Evidence, Mr. Coughlan also considered the additional
Average Length of Stay (*ALOS”) adjustment that is made for each hospital with actual MSGA
ALOS in the base year that exceeded its case mix-adjusted (“CMA”) ALOS. Mr. Coughlan
further considered the CMA ALOS analysis — CMA by Diagnostic Related Group (“DRG")
reports provided for Maryland hospitals, 2005-2009. (This adjustment is described by the MHCC
at the bottom of page 40 of the CON Decision).

After reviewing the CMA by DRG reports and the CON Decision’s description of how
the additional adjustment was made to the ALOS for each hospital, or more importantly, to the
existing and expected hospital service areas, it was impossible for Mr. Coughlan to determine the-
case-mix adjusted computations used by the MHCC to forecast the 2018 MSGA Gross Bed Need

for the hospital services shown on Tables 30 and 31 of the CON Decision. The MHCC, having

s Adult critical care beds, including Intensive Care beds, are part of the larger MSGA inventory.
(See, p. 9, Annual Report on Selected Maryland Acute Care and Special Hospital Services:
Fiscal Year 2012.
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represented that it has provided all Additional Evidence used in the CON Decision, has not
incloded information or calculations that indicate how this CON Decision adjustment to ALOS
was made.

Nonetheless, Mr. Coughlan reviewed the actual 2008 MSGA Discharge and Patient Day
data indicating which Maryland hospitals provided MSGA services to patients who were
residents of the Holy Cross Germantown Expected Service Area. He determined that eight
Maryland Hospitals provided 86% of those discharges. He then reviewed the MHCC’s report,
provided as part of the Additional Evidence, titled, “CMA LOS analysis — CMA by DRG,
01/2008 to 12/2008, and determined that seven of the eight hospitals had actual ALOS for all of
their MSGA cases that exceeded their case mix-adjusted ALOS.

With these data, Mr. Coughlan then reduced the actual MSGA patient days and ALOS
reported by the seven hospitals for their 2008 discharges of MSGA patient days ﬁnd ALOS
reported by the seven hospitals for their 2008 discharges of MSGA patients among residents of
the Holy Cross Germantown Expected Service Area for purposes of projecting the MSGA bed
need in 2018. With the lowered case mix-adjusted ALOS for 2008, Mr. Coughlan attempted to
test the CON Decision’s MSGA 2018 bed need calculations, minimum and maximum, for the
Holy Cross Expected Service Area.

An accurate and reliable projection of bed need is a core component of the CON process,
which means that a CON based on inaccurate and unreliable projections cannot be supported
under the law and regulations. See HEALTH-GEN §19-126(c)(1) (mandating that al]l CONs “shall
be consistent with the [SHP] and the standards for review established by the Commission”); see

also Adventist Healthcare Midatlantic, Inc. v. Suburban Hosp. Inc., 350 Md. 104, 121 (1998)

(applications that are inconsistent with the governing SHP and CON review criteria are facially

“unapprovable”); COMAR 10.24.04(b)(2).
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Because these analyses are so critical, Mr. Coughlan recalculated the MSGA Gross Bed
Need for the residents of the Holy Cross Germantown Expected Service Area for 2018 using a
more accurate non-Medicare discharge rate (described above). This more accurate 2008 Non-
Medicare discharge rate is based on the Additional Evidence provided and is consistent with the
1098-2008 data. In doing this calculation, Mr. Coughlan used the MHCC-endorsed 10% market
share for the Holy Cross Expected Service Area, and the expected 85% service area adjustment
used in Table 31, page 41 of the CON Decision.

Below is a correcting chart, using Mr. Coughlan’s more reliable non-Medicare MSGA
discharge rate for 2008 and trending it forward to 2018, consistent with the published values
shown on CON Decision Table 28. These calculations involved the substitution of corrected
minimum and maximum Medicare and Non-Medicare discharge rate and ALOS targets (not
corrected for CMA ALOS) in 2018 to project demand for MSGA bed need for the Holy Cross
Germantown Expected Service Area as well as the needed MSGA bed capacity at Holy Cross.
Mr. Coughlan’s calculations give Holy Cross® project the benefit of a higher Medicare MSGA
discharge rate (derived from use of the actual 1998-2008 MSGA Non-Medicare and Medicare
discharges from Maryland or District of Columbia hospitals, among residents of the Holy Cross
Germantown Expected Service Area, as trended at the MHCC rates for Montgomery County
published on CON Decision Table 28) than the MHCC used in Table 29.

After interpolating the 2015-2017 Additional Evidence the MHCC added to the record,

Mr. Coughlan derived the following minimum and maximum 201 8 MSGA discharge rates:
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2008 2018 Minimum | 2018 Maximum
MHCC Non-Medicare Rate
(Mo.Co.) (From Table 29,
p. 40 of the CON Decision) 66.51 - 643 71.2
Corrected Non-Medicare
Rate (Mo.Co.) 47.29 4511 50.36
Corrected Non-Medicare
Rate (HCH-G ESA) 47.43 45.84 50.81
MHCC Medicare Rate
(Mo.Co.) (From Table 29,
p. 40 of the CON Decision) 252.45 240.8 268.8
Corrected Medicare Rate
(Mo.Co.) 257.16 245.32 273.82
Corrected Medicare Rate
(HCH-G ESA) 252.64 241.02 269.02

The discharge rate values were then used to compute a corrected MSGA bed need
forecast for the Holy Cross Expected Service Area for 2015, 2017 and 2018, again, giving the
Holy Cross the benefit of the 10% market share the CON Decision embraced, and ALOS
projections that adjust for CMA ALOS.'® The results of this computation are shown on
Attachment 3 to the Coughlan Affidavit.

As Attachment 3 establishes, in 2015, Holy Cross will need between 42 and 47 MSGA
beds at 70% occupancy, serving between 2,748 and 2,961 MSGA inpatients with a forecasted
ALOS of between 3.91 days and 4.02 days. By 2018, that need will increase but only to between
42 and 49 MSGA bec_ls, with forecasted ALOS between 3.71 days and 3.85 days. This finding is
significantly below the 75 MSGA beds Holy Cross proposed for its 93 bed hospital. This finding
is also in marked contrast to the approval of the CON Decision for Holy Cross on the basis of a
need for 75 MSGA beds at an ALOS of 4.56 days, since it is nearly one-half day higher per

MSGA case than is reasonably forecasted to be needed.

10 The CON Decision embraced this 10% market share even though multiple hospitals already
serve the Holy Cross Germantown Expected Service Area population.

15



This discrepancy suggests that projections of MSGA utilization found in the Holy Cross
application and CON Decision are not “consistent with observed historic trends in use of the
applicable service by the service area population of the hospital or State Health Plan need
projections, if relevant.” See COMAR 10.24.10.04B(13)(b)(i)). The difference is dramatic.
Holy Cross and the MHCC in the Decision find that the need for Holy Cross is consistent with
the observed market share performance of 10% (based on the historic MSGA market share
performance of the existing Montgomery County hospitals of between 7 and 21%, see p. 42), but
miscalculates both the observed historic discharge rates, and ALOS trends of MSGA patients

residing in the area Holy Cross expects to serve.

2. Holy Cross Fails To Present A Financially Feasible CON Application
Once The Necessary Corrections To The Holy Cross MSGA Bed Need
And Related Changes To Revenues And Expenses Are Taken Into
Account,

Not oﬁly is the MSGA bed need calculation wrong, but that error has a major and
consequential impact on thé financial feasibility of the proposed Holy Cross Germantown
hospital. The SHP project review standards require that a hospital capital project be financially
feasible within 5 years of initiating operations or less. COMAR 10.24.10.04(B)(13). The CON
Decision’s financial feasibility analysis commences on page 67 énd states that a hospital capital
project “shall be financially feasible and shall not jeopardize the long-term financial viability of
the hospital.”

On page 69 of the CON Decision, the MHCC relies on Holy Cross’s assurance that it will
be profitable by the third year of operation: “HCH-G projects profitability by the third year of
operation.” On page 73, the CON Decision equally relies on what it characterized as the Holy
Cross “relatively conservative” assumptions. These assumptions included, in part, the “nominal

growth in population” in area to be served. However, as explained in the previous section, the
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non-Medicare MSGA discharge rate for the Holy Cross Expected Service Area population is
substantially lower, even using the CON Decision’s assumed Holy Cross 10% markel share.
Critically for these remand proceedings, this in turn means that Holy Cross will simply not have
the revenues it needs to be financially feasible.

On pages 67-74 of the CON Decision, the MHCC briefly summarized, the parties’
respective posiﬁoﬁs, including Adventist’s position that Holy Cross was championing a very
expensive, small hospital. Different positions on this point were taken during the comparative
review, including the MHCC’s rejection of Adventist’s evidence that Holy Cross’ presented a
financially infeasible project.

Holy Cross submitted on October 28, 2009 a modification to its CON Application
information to address the financial feasibility standard. The October 28, 2009 CON Application
modification explained “Because this standard requires that the new hospital ‘generate excess
revenues over total expenses (including debt service expenses and plant and equipment
depreciation), if utilization forecasts are achieved ... within five years or less of initiating
operations,’ a table relating expected performance in 201 7 — the fifth year of the new hospital, is
attached as Exhibit B. This table unlike Table 4 [of the CON standard form set] includes
inflation in both rates and costs.”

Adventist’s expert witness, David Cohen, CPA, then evaluated the financial implications
of the comrections Mr. Coughlan made to address the errors in the non-Medicare discharges
necessitated by the Additional Evidence. Mr. Cohen reviewed Mr. Coughlan’s corrected

projections of MSGA discharges (see previous section) to analyze the financial impact of those
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converted projections, and to determine if the Holy Cross project can be financially feasible with
fewer projected MSGA admissions to a significantly smaller number of beds."!

As noted above, based on Mr. Coughlan’s more accurate, corrected service area bed need
analysis, in 2015, Holy Cross’s maximum MSGA discharges will be 2,961. This maximum

.discharge figure assumes that 85% of Holy Cross’s MSGA discharges in that year are residents
of its Expected Service Area, and that 10% of the Expected Service Area’s total MSGA’s
discharges would occur at Holy Cross. Mr. Cohen then considered these corrected projections
for 2015 (the third year of operations as shown in Holy Cross’s CON application Table 4) and
2017 (the fifih year of operations as shown in Holy Cross’s CON modification filing as
discussed in the previous paragraph). Financial feasibility by the 5% year of operation is
mandated by the State Health Plan’s financial feasibility standard under Regulation
10.24.10.04(B)(13)(b)(iv). As described next, Holy Cross fails to mect this standard."

Mr. Cohen reviewed the projections of MSGA admissions (including Intensive Care
admissions) from Table 1, page 95R (submitted on 11/11/09 by Holy Cross (See, Exhibit 3 to
Cohen Affidavit)). He also reviewed financial projections submitted as part of the Holy Cross
CON application modification filed on October 28, 2009 (See attachments to Cohen Affidavit
Exhibit 4). These documents Holy Cross filed with the MHCC set forth the financial projections
(without inflation) for Holy Cross in 2015 and with inflation for 2017. Holy Cross itself
projected that, in 2015, it would have 4,790 MSGA and Intensive Care admissions. Comparing

Holy Cross’s projections to the more accurate and corrected Coughlan projections, it is apparent

H The Affidavit of David Cohen, CPA (the “Cohen Affidavit”) is attached hereto as Exhibit B.
12 As proposed, Holy Cross’s fifth year of operation is 2017.
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that Holy Cross will have 1,829 fewer admissions in 2015, and 1,651 fewer admissions in

2017. (see Exhibits 1 and 2 to the Cohen Affidavit).

Mr. Cohen also evaluated the impact of a reduction in M5GA admissions on the Holy
Cross projected revenues and operating expenses for Projection Year 2015 (without inflation),
and for Projection Year 2017 (with inflation). Mr. Cohen’s changes to the Holy Cross projections
~ used the assumptions found in Holy Cross’s own financial projections, including the projected
charge per case, the projected case mix, and the projected deductions from Gross Patient Service
Revenue (“GPSR”) used to derive Net Patient Service Revenue (“NPSR™).

For 2015 (and without inflated projections), Holy Cross will have 1,829 fewer MSGA
admissions than projected in its CON application. Each fewer admission removes $10,549 from
Holy Cross’s projected GPSR, and $8.883 from the Holy Cross NPSR. For the entire projection
year, this NPSR reduction is $16,246,000.

Mr. Cohen then estimated the reduction in operating expenses attributable to fewer
admissions based on Holy Cross’s own “variability with volume” assumptions. He determined
that, based on Holy Cross’s assumptions, its new hospital operating expenses would be reduced
by $12,659,000 in four categories: salaries, contractual services, supplies and other expenses.
Mr. Cohen noted that Holy Cross assumed 100% variability with volume for Salaries, Wages,
and Professional Fees (including Fringes) and for Supplies and used these same percentages. Mr.

Cohen also noted that Holy Cross’s assumptions used a 25% variability with volume factor for

13 Holy Cross did not provide projections of MSGA admissions for 2017, but its projected
average daily census (“*ADC”) of 59.8 and its occupancy rate for both MSGA and ICU beds in
2015 is 80%, suggesting that any projected increase in MSGA admissions in 2017 could be
constrained by the high occupancy of the 73 MSGA beds proposed. For example, the State
Health Plan requires that only hospitals with an MSGA ADC in excess of 100 are required to
meet an 80% occupancy standard to meet jurisdictional bed need. (see COMAR 10.24.10.05

D.(4)(a))-
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year 2014 to year 2015 volume increases for Contractual Services and Other Expenses, but used
a 75% variability with volume factor for year 2013 to year 2014 volume increases for
Contractual Services and Other Expenses.

Using extreme conservatism, Mr. Cohen removed Contractual Services and Other
Expenses using 75% variability with volume for all reduced inpatient cases. This would result in
a $3,587,000 adjustment to the projected net income. Mr. Cohen then removed this $3,587,000
from the without inflation net income figure of $1,920,000.projected by Holy Cross (see Cohen
Affidavit Exhibit 1, and see attachments to Cohen Affidavit Exhibit 4 consisting of information
Holy Cross itself submitted to the MHCC in 2009). This calculation results in an adjusted net
loss of $1,667,000 for Projection Year 2015. Had Mr. Cohen used a 50% variability with volume
factor for Contractual Services and Other Expenses reductions to account for the reduced
inpatient cases, the without inflation net income as adjusted would be a loss for 2015 of
$2,279,000.

These levels of income loss — which results directly from correcting the projected
admissions based on the Additional Evidence now in the record — means that the new Holy Cross
hospital is not financially feasible in 2015. This is true even without taking into account the fact
that Holy Cross has already self-identified its project as more expensive in its January, 2012
quarterly report filed with the MHCC.

Mr. Cohen’s second analysis is for Projection Year 2017 (with inflation). Exhibit B of
the attached information submitted in 2009 by Holy Cross indicates that Holy Cross’ projected
net income would be $5,062,000 for the 5® year of operations (the Holy Cross 2009 document
also explains that this with inflation projection was submitted to support Holy Cross’ assertion

that the project is financially feasible).
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This second analysis begins with a reduction in 1,651 MSGA admissions for the reasons
already explained above, i.e., to correct MSGA cases based on the Additional Evidence in the
record. This calculation achieves a NPSR reduction of $18,871,000 (811,430 NPSR per

admission), accompanied by a $12,810,000 operating expense reduction.

The upshot of these mathematical calculations reduces 2017 net income (with inflation)
by $6,061,000. Once this $6,061,000 is subtracted from the previously projected $5,062,000 net
income, the 2017 with inflation projections result in a loss of $990,000. This $999,000 loss
assumed the very favorable treatment of using 75% variability with volume factor for
Contractual Services and Other Expenses (see discussion at the top of page 18). Mr. Cohen again
noted that use of a 50% variability with volume factor would indicate a with inflation loss for
2017 of $1,578,000.

Consequently, Mr. Cohen’s analysis shows that once the Additional Evidence is
considered in light of the CON Decision, and in light of the very projections Holy Cross itself
submitted to the MHCC, the Holy Cross Germantown project is not financially feasible by the
fifth year of operations. According to the MHCC's regulations, a project that is not financially
feasible may not be awarded a revived CON. Thus, the Holy Cross Germantown Hospital must
be denied. See, COMAR 10.24.10.04(b)(13).

IV. CONCLUSION

In summary, the Additional Evidence the MHCC made available and entered into the
record following the remand by Judge Pierson shows that errors were made in calculating critical
data in the Decision. These errors establish that the proposed Holy Cross Germantown hospital
is neither needed —because it is too big and because it is inefficient-- nor financially feasible.
The absence of these two vital elements of a new hospital CON -- need and financial viability —

dictates that the Holy Cross push to revive its CON must be, under the law, denied.
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IN THE MATTER OF * BEFORE THE

PROPOSED NEW HOSPITALS * MARYLAND HEALTH CARE
IN MONTGOMERY COUNTY * COMMISSION
Holy Cross Hospital of Silver Spring *
Docket No. 08-15-2286
*
Clarksburg Community Hospital
Docket No. 09-15-2294 *
* * * * * * % * * * * * *

AFFIDAVIT OF RICHARD J. COUGHLAN

I, Richard J. Coughlan being over 18 years of age and competent to testify as to the
matters stated in this Affidavit, and upon my own personal knowledge, testify as follows:

1. I am a health planning consultant with the firm of Cohen Rutherford and Knight,
P.C., and have been with the firm since 1995. From 1985 to 1995, I was Director of the
Maryland Certificate of Need Program.

2. 1'am responsible for providing consultation and advisory services to the clients of
the firm on matters pertaining to health planning and marketing, including the preparation of
Centificate of Need (“CON”) applications and 1 have provided expert witness testimony at CON
hearings on multiple occasions and testified as an expert witness in this CON review.

3. 1 provided professional health planning assistance to Adventist HealthCare in the
preparation of the Clarksburg Community Hospital (*CCH”) CON application and in evaluating
the HCH-G CON application.

4. Now that additional evidence has been added 1o the record and the Circuit Court
for Baltimore City ordered that Adventist have an opportunity to comment on it, Adventist asked

me to review the data to analyze the service area-level bed need analysis found at pp. 35-41 of




the Maryland Health Care Commission’s (the “MHCC™) January 20, 2011 final decision
awarding HCH-G a centificate of need to construct a new hospital in Germantown, Maryland (the
“CON Decision”).

S. The purpose of this review was to determine if the MHCC’s State Health Plan
need analysis and findings in the CON Decision were supported by the data and evidence.

6. MHCC provided two types of data, as part of the additional evidence (“Additional
Evidence™).

7. The first data set were the population estimates and projections for the residents
of Montgomery County, Maryland and for the 9 hospital service areas which appear on TABLE
26 of the Decision, including 7 existing hospital service areas and the expected service areas of
the proposed new hospitals in this review:. HCH-Germantown (“HCH-G”) and CCH.

8. I reviewed the zip code assignments for the service areas also shown on TABLE
26, and was able to identify the 42 zip codes which comprise Montgomery County. True and
correct copies are shown on Attachment 1 hereto.

9. The service area zip codes for the seven existing hospitals were provided to me by
the MHCC on April 3, 2012, as part of the Additional Evidence. The zip codes assigned to the
service areas for HCH-G and CCH were found in the CON applications of each.

10. 1 next reviewed the population data that was supplied by the MHCC as part of the
Additional Evidence, and applied the methodology discussed in the paper, “Population Estimates
and Projections Shown in Tables 26 and 27 of the Final Decision,” to that population data.

11. 1 was able to maich, with close proximity, the population estimates and

projections appearing in TABLES 26 and 27.




12.  The second data set I reviewed was the hospital inpatient utilization data for the

Maryland and District of Columbia hospitals provided as part of the Additional Evidence for the
ten-year period 1598-2008.

13.  For Montgomery County, 1 found in the Maryland Hospital database that there
were 26,538 Medicare MSGA bed discharge cases reported in 2008. From the District of
Columbia Hospital database, I found that there were 3,535 Medicare MSGA discharges reported
in 2008, for a total of 30,093 Medicare discharges. 1 then divided the total by the 2008 estimated
population of Montgomery County residents age 65 and older (from TABLE 26} and multiplied
the result by 1,000 to obtain a Medicare Discharge Rate in 2008 of 257.16.

14. 1 was therefore able to match, with close proximity, the 2008 Medicare Discharge
Rate of 252.45 shown on TABLE 29.

15. I then calculated the 2008 Montgomery County Non-Medicare Discharge Rate by
adding the 24,889 Non-Medicare MSGA discharges from a Maryland hospital among
Montgomery County residents to the 4,600 Non-Medicare discharges from a District of
Columbia hospital, for a total of 29,489 Non-Medicare cases. 1 divided the total by the estimated
2008 population of Montgomery County age 15-64 (from TABLE 26) and multiplied the result
by 1,000 to obtain a Non-Medicare Discharge Rate of 47.29. This is 28% lower than the
published rate from the TABLE 26 figure of 66.51.

16. 1 was therefore unable to confirm or even approximate the published rate used by
MHCC with the Maryland and D.C. Additional Evidence obtained from the MHCC for 2008,

17. 1 then compared the Montgomery County Non-Medicare Discharge Rates for the
10 years of data provided by the MHCC, from 1998 through 2008. Attachment 2 hereto is a true

and correct copy of this comparison.



18.  For the period from 1998 10 2008, none of the Montgomery County Non-
Medicare Discharge rates approximate the 2008 Non-Medicare Discharge Rate of 66.51 shown
on TABLE 29. In fact, all the discharge rates more closely approximate the lower raie calculated
from the actual data provided, and range from between 43 and 48 MSGA discharges per 1,000
population age 15-64 over the ten year period. For the same period, the Medicare discharge rates
for the Montgomery County age 65 and over population range from 232.10 and 259.29 per
1,000, which approximates the 252.43 2008 discharge rate shown on TABLE 29.

19,  The discrepancy in the Non-Medicare Discharge Rates for Montgomery County
causes me to believe the MHCC’s forecasted MSGA bed need for Montgomery County, the
seven existing hospital service areas, and the two expected service areas for HCH-G and CCH, is
incorrect, as these Non-Medicare Discharge Rates are an integral factor in the computations
required to generate the Non-Medicare trend values found on TABLE 28 - “Average Annual
Changes in Discharge Rates and Average Length, Montgomery County 1998-2008,” TABLE 30
— “Gross MSGA Bed Need, MSGA Bed Capacity and Net MSGA Bed Need, Seven Selected
Hospitals,” and TABLE 31 - “Gross MSGA Bed Need and Implied Bed Need at the New
Hospitals at Selected Levels of Market Share Capture of Bed Demand, Two New Hospital
Expected Service Areas.”.

20. 1 also reviewed the explanation of the additional ALOS adjustment that is made
for each hospital with actual MSGA ALOS in the base year that exceeded its case mix-adjusted
ALOS, and the CMALOS analysis — CMA by DRG reports provided for the Maryland hospitals,
2005-2009. Afier reviewing the CMA by DRG reports and the CON Decision’s description of
how the additional adjustment was made to the ALOS for each hospital, or more importantly, to

the existing and expected hospital service areas, 1 was able to adjust the 2008 MSGA ALOS for



the eight Maryland hospitals that discharged 86% of the MSGA patients from the Holy Cross
service area. This adjustment was made by estimating the number of “excess” MSGA days
associated with those 17,943 discharges. This estimate was made by comparing the total actual
MSGA ALOS for the eight Maryland hospitals to the Case Mix-Adjusted ALOS found on the
Table entitled, “CMA LOS analysis — CMA by DRG, 01/2008 to 12/2008,” that was part of the
Additional Evidence. For the seven hospitals with a Case Mix-Adjusted ALOS lower than the
actual ALOS, 1 made an adjustment. For the eighth, Suburban Hospital, whose actual ALOS was
lower than the Case Mix-Adjusted ALOS, 1 made no adjustment. For the adjustment, 1 applied
the difference between the two values, and lowered each hospital’s patient days and ALOS for
the MSGA cases discharged from each hospital among residents of the Holy Cross
Germantown's expected service area in 2008. These computations are shown on Attachment 4. 1
estimated that 3,290 of the 95,561 MSGA days were “excess” days in 2008. 1 subtracted 1,614
Medicare MSGA days, and 1,676 non-Medicare MSGA days to adjust the actual 2008 MSGA

ALOS 10 reflect the estimated case-mix adjustment.

2008
Medicare Non-Medicare | Medicare Non-Medicare
ALOS ALOS Patient Days Patient Days
Unadjusted 5.27 411 45,695 49,866
Adjusted 5.08 3.97 44,081 48,190
Difference -19 -14 -1,614 -1,676

Lh




21.  Adventist HealthCare asked me 10 approximate and 10 re-compute the minimum
and maximum 2018 bed need calculations from the HCH-G Expected Service Area (“ESA™). as
shown on TABLE 31, with an adjustment for case-mix based on the data provided, and to project
the MSGA bed need at HCH-G in 2018, using a 10% market share for that ESA and the expected
85% service area adjustment used in TABLE 31.

22. 1 substituted the correcied minimum and maximum Medicare and Non-Medicare
discharge rates and ALOS targets in 2018 1o project demand for MSGA bed capacity at HCH-G.
These values are based on the actual 1998 ~ 2008 MSGA Non-Medicare and Medicare
discharges from any MD or DC hospitals, as trended at the MHCC’s rates for Montgomery
County. The 2008 and 2018 population estimates and projections provided by the MHCC were
used to make the computations, with my interpolation for the 2015 and 2017 projections.

73.  These values were used to compute a corrected MSGA bed need forecast for the
HCH-G service area, and the imputed bed need for HCH-G in 2015, 2017, and 2018 at 10%
market share. 1 used 10% market share because this is the market share for HCH-G the MHCC
used. .Attachment 3 hereto is a true and correct copy of these computations.

24, It is my opinion that based on the 10% market share penetration used by the
MHCC as a reasonable target for this proposed hospital in 2018, that it needs to reduce its
projections of future MSGA utilization and MSGA bed capacity accordingly for the HCH-G
expected service area, as the projected demand for MSGA scrvices among adult residents of that
area was inflated due to errors in the calculations made from the Maryland and D.C. hospital data

provided to me.



25.  These computations show that in 2015, HCH-G will nced between 42-47 MSGA
beds at 70% occupancy to meet the needs of between 2,748 and 2,961 MSGA inpatients with a
forecasted ALOS of between 3.91 days and 4.02 days. By 2018, the need will increase to need
between 42 and 49 MSGA beds, with forecasted ALOS between 3.71 days and 3.85 days.

26, This is in marked contrast to the approval of the CON Decision for Holy Cross
on the basis of a need for 75 MSGA beds at an ALOS of 4.56 days, nearly one-half day higher
per MSGA case than is reasonably forecasted to be needed. This discrepancy suggests that
pTO_]ECt‘IOIlS of MSGA utilization found in the Holy Cross application and CON Decision are not

“eonsistent with observed historic trends in use of the applicable service by the service area
population of the hospital or State Health Plan need projections, if relevant.” (See COMAR
10.24.10.04B(13)(b)(i))-

27.  HolyCross and the MHCC find that the need for Holy Cross is consistent with the
observed market share performance of 10% (based on the historic MSGA market share
performance of the existing Montgomery County hospitals of between 7 and 21%), but
smiscalculates both the observed historic discharge rates, and ALOS trends of MSGA patients
residing in the area Holy Cross expects t0 s€rve.

1 DECLARE UNDER PENALTY OF PERJURY TIIAT THE FOREGOING IS TRUE AND
CORRECT.

"2V Cov g

Richard J. Coughlan
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IN THE MATTER OF * BEFORE THE
PROPOSED NEW HOSPITALS * MARYLAND HEALTH CARE
IN MONTGOMERY COUNTY * COMMISSION
Holy Cross Hospital of Silver Spring *
Docket No. 08-15-2286
*
Clarksburg Community Hospital
~ Docket No. 09-15.2294 "
* * * * * * * * * * * * *

AFFIDAVIT OF DAVID S. COHEN, CPA

1, David S. Cohen, being over 18 years of age and competent to testify as 1o the matters
stated in this Affidavit, and upon my own personal knowledge, 1estify as follows:

1. | am a certified public accountant, licensed by the Maryland State Board of Public
Accountancy.

2. I am President of Cohen Rutherford & Knight, P.C. (“CRK™), a certified public
accounting firm located in Bethesda, Maryland.

3. I have client responsibilities associated with the atlest, tax and business advisory
services provided to firm clients and 1 am expert in health care financial and payment matiers. 1
have been accepled as an expert witness in this case.

4. 1 provided assistance to Adventist HealthCare in the preparation of the Clarksburg
Community Hospital (“CCH”) certificate of need (*CON™) application.

5. Now that additional evidence has been added 1o the record and the C ircuit Court
for Baltimore City ordered that Adventist have an opportunity to comment on it, Adventist asked

me to review the analysis and corrected projections of MSGA discharges at HCH-Germantown



(*HCH-G”) prepared by Richard J. Coughlan, of CRK, to analyze the financial impact, and
determine if the HCH-G project is financially feasible with fewer MSGA admissions.

6. To prepare my analysis, 1 reviewed the projections of MSGA admissions
(including Intensive Care Admissions) from TABLE 1, page 95R (submitted by HCH-G on
11/11/09) and financial projections submitied by HCH-G on 10/28/09, which set forth
assumptions and financial projections (without inflation) for HCH-G for 2013, 2014 and 2015
(the first 3 years of operations) and financial projections including inflation for 2017 (the 5t year
of operations). The 11/11/09 submission is attached in its entirety as Exhibit 3 and the applicable
portions of the 10/28/09 submission is attached as Exhibit 4.

7. HCH-G projected that in 2015, it would have 4,790 MSGA and Intensive Care
Admissions. HGH-G did not provide projections of MSGA admissions for 2017, but its
prejected ADC of 59.8 and its occupancy ratc for both MSGA and ICU beds in 2015 is 80%,
suggesting that any projected increase in MSGA admissions in 2017 could be constrained by the
high occupancy of the 75 MSGA beds proposed.

8. 1 used 2017, the 5™ year of operations, because pursuant 10 the State Health Plan
Acute Care Chapter, COMAR 10.24.10.04B(13)(b)(iv) — “Financial Feasibility” an application
must document that “the hospital will generate excess revenucs over total expenses . . ., if
utilization forecasts are achieved for the specific services affected by the project within five
years or less of initiating operations with the exception that a hospital may receive a Centificate
of Need for a project that does not gencrate €xcess revenues over total expenses . . . when the
hospital can demonstrate that overall hospital financial performance will be positive and that the

services will benefit the hospital’s primary service area population.”



9. 1 compared HCH-G’s projections to Mr. Coughlan’s. and found that HCH-G
would have 1,829 fewer MSGA and Intensive Care admissions in 2015, and 1,651 fewer
admissions in 2017. True and correct copies of my comparisons for 2015 and 2017 arc attached
to my Comments as Exhibit 1 and 2 hereto respectively.

10. 1 apalyzed the impact of a reduction in MSGA admissions on the projected
revenues and operating expenses of HCH-G in Projection Year 2015 (without inflation), and in
Projection Year 2017 (with inflation).

11. My analysis incorporated the assumptions found in HCH-G’s own financial
projections. True and correct copies of my analysis for 2015 and 2017 are contained in Exhibits
1 and 2 hereto respectively.

12.  For 2015 (without inflation), HCH-G would have 1,829 fewer MSGA admissions
than projected in its CON application, and each reduced admission would remove 10,549 from
HCH-G’s projected GPSR, and $8,383 from its NPSR. For the entire projection year, this NPSR
reduction is $16,246,000. See Exhibit 1 hereto.

13. 1 then estimated the reduction in operating expenses due 10 fewer admissions
based on HGH-G's own “variability with volume” assumptions, and determined that based on
HCH-G’s assumptions operating expenses would be reduced by $12,659.000 in four categories:
salaries, contractual services, supplies and other expenses. 1 noted that Holy Cross assumed
100% variability with volume for Salaries, Wages, and Professional Fees (including Fringes) and
for Supplies and used these same percentages. 1 also noted that Holy Cross’s assumptions used a
25% variability with volume factor for year 2014 10 year 2015 volume increases for Contractual
Services and Other Expenses, but used a 75% variability with volume factor for year 2013 to

year 2014 volume increases for Contractual Services and Other Expenses. Using extreme

(5]



conservatism 1 removed Contractual Services and Other Expenses using 75% variability with
volume for all reduced inpatient cases.

14.  This would result in a $3,587,000 adjustment 1o the projected net income. 1 then
removed this $3,587,000 from the *“without inflation” net income projected by HCH-G of
$1,920,000. See Exhibit 1 and Exhibit A to the October 28, 2009 letter from HCH-G’s counse}
to the Maryland Health Care Commission, a true and correct copy of which is attached as Exhibit
4 hereto.

15.  This results in an adjusted net loss of $1,667.000 for Projection Yecar 2015. See
Exhibit 1. Had 1 used a 50% variability with volume factor for Contractual Services and Other
Expenses reductions 10 account for the reduced inpatient cases, the without inflation net income
as adjusted would be a loss for 2015 of $2,279,000. |

i6, At these levels of income loss, the hospital is not financially feasible.

17. My second analysis was for Projection Year 2017 (with inflation). See Exhibit 2
hereto.

18. My second analysis begins with a reduction in 1,651 MSGA admissions. This
requites a NPSR reduction of $18,871,000 (511,430 NPSR per admission), accompanied by a
$12,810,000 operating expense reduction. The result is reduction to with inflation net income for
2017 of $6,061,000.

19.  Once this $6,061,000 is reduced from the previously projected $5,062,000 net
income (Exhibit B to Exhibit 4 hereto), the 2017 with inflation projections result in a loss of

$999 000. See Exhibit 2. This $999,000 assumed the very favorable treatment of using 75%
variability with volume factor for Contractual Services and Other Expenses. | noted that use of a

50% variability with volume factor would indicate a with inflation loss for 2017 of $1,578,000.



20. My conclusion is that the hospital is not financially feasible.

1 DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING 18 TRUE AND

CORRECT.

Qoumnd S €Hos

David S. Cohen

th
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IN THE MATTER OF HOLY CROSS * BEFCRE THE

HOSPITAL - NEW HOSPITAL IN * MARYLAND HEALTH
GERMANTOWN * CARE COMMISSION

Matter No, 08-15-2286 *

* v * * * * ' * * » " v *

HOLY CROSS HOSPITAL OF SILVER SPRING’S
RESPONSE TO REQUEST FOR LIST AND
BRIEF DESCRIPTION OF PROJECT CHANGES -

Holy Cross Hospital of Silver Spring, Inc. ("Holy Cross™), by its undersigned counsel,
files this response 1o the Maryland Health Care Commission’s request that Holy Cross identify
and briefly describe the modifications made on October 28, 2005.

PART I - PROJECT IDENTIFICATION AND GENERAL INFORMATION

1. Legal Name of Project Applicant, Address, Phone Numbei, Name of Owner/Chief
Executive '

___Change _X No Change

2. LegalName of Project Co-Applicant, Address, Phone Number, Name of Owner/Chief
Executive

- Chnnﬁe _X NoChange

3. Name of Facility, Street (Project Site), City, Zip, Couzty
___Change _X No Change

4, Name of Owner (if different than applicant)
__Change _X No Change

5. Representative of Co-Applicant, Address, Phone Number

___Chaoge X No Change

# 388210 1
00EE49-001E é
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6. Person(s) to whom questions regarding this application should be directed
___Change _X No Change
7. Brief Project Description

___Change _X No Change

8. Legal Structure of License

___Change _X _ No Change
9. Current Physical Capacity end Proposed Changes

___Change _X_No C‘hangé
10.  Project Location and Site Control

_X Change ___ No Change

Brief Description of Change:

The site size has been corrected to 24.5 actes; the sublease of the project site to Holy
Cross has been signed. See October 28, 2008 Letter from Jack C. Tranter to Ms. Ruby Potier (the
“Holy Cross Modification Letter”) at Tab 13, peges IR(10/2 8/09) and 4R (10/28/09).

11.  Project Implementation Terget Dates

_X_Change ___ No Change

Brief Description of Change:

Originally, Holy Cross projected that it would obligate 51% of the approved capital
expenditure in three months, begin construction one mornth thereafter; apply for prelicensure/first
use 35 months after obligating capital, and achieve full utilization 22 montbs after first use.
Those benchmarks are now, respectively seven, Two, 27 and 24 months. See Holy Cross
Modification Letter at Tab 13, page 4R (10/28/09)

12, NA

# 383210 2
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13. NA
14,  Project Description

_X__ Change___ No Change

Brief Description of Change:

The new design, configuration and description of the proposed new hospitel ere related
on revised CON Application pages 19R (10/28/09) to 21R (10/28/09), filed on October 28, 2009.
See Holy Cross Modification Letter at Teb 13. Pages 22 and 23 of the CON Application should
be deleted. As related on pages 19R{10/28/09) to 21R{1 0/28/09), and in revised Chert 1 also
fled on October 28, 2009, the total squere footage of the proposed new hospitel is smaller, the
project cost is lower, and the new hospital’s design is no longer based on the “separate structures
concept.” More detail is related on the revised pages noted ebove.
15.  Project Drawings

_X Change__ No Change

Brief Description of Change:

New drawings were submitted as part of the modifications filed on October 28, 2009.
See Holy Cross Modification Letter at Tab 14.
16.  Features of Project Construction

__ Change _X NoChange
CHART ). Project Construction Characteristics and Costs

_X Chavoge___No Change

Brief Description of Change:

A new Chart 1 wes field on October 28, 2009.  As noted there, the proposed new hospital

is now smaller than originally proposed. See Holy Cross Modification Letier at Tab 10.

# 38D210 3
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PART T1 - PROJECT BUDGET
_X_ Change __ No Chapge
Brief Description of Change:
A revised Project Budget, relating a lower project cost, was included as part of the
modifications filed on October 28, 2009. See Holy Cross Modificetion Letter at Tab 9.

PART III - CONSISTENCY WITH GENERAL REVIEW
CRITERIA AT COMAR 10.24.01.08G(3):

10.24.01.10 - The_State Bealth Plan. Acute Carc Hospitel Services
General Standards
1. Information regarding Charges
___Change _X_ No Chaoge
2. Charity Cere Policy
___ Change _X NoChange
3, Quality of Care
___Change _X_ NoChange
Project Review Standards
1. Geographic Accessibility
__Change _X_ NoChonge
2. Jdentification of Bed Need and Addition of Beds
_X__ Change ___ No Change
Bricf Description of Cbange:
Holy Cross updated the discussion of MSGA bed neec 1o efect the number of MSGA

beds licensed in Montgomery County as of July 1, 2009. The Holy Cross analyses were aisc

# 388210 4
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updated to included more recent population and discharge data. A chenge in the wey approved
_ beds at Shady Grove Adventist Hospital are considered wes 8lso made based on the evailability
of more recent data, See Holy Cross Modification Letter a1 Tab 1.
3. Minimum Average Daily Census for Establishment of a Pediatric Unit

___Change __X_ NoChange
4. Adverse Impact

___Chenge _X No Change
5. Cost Effectiveness

___ Change _X No Change
6. Burden of Proof Regarding Need

___Change _X_ NoCbange
7. Consu'ulcticm Cost of Hospital Space

_X__ Change __ No Cbange

Brief Description of Change:

A new MVS analysis was performed based on the revised design and lower project cost.
The new MVS benchmark is $356.09/sf. The comperable project cost is $371.77, ie., $15.68
greater than the MVS standard. Originally, the project exceeded the MVS standard by $63.20
($375.71-$312.51). See Holy Cross Modification Letter 21 Tabs 2 and 15.
8. Construction Cost of Non-Haospitel Space

___Change _X_ No Change
S. Inpatient Nursing Unit Space

_X_ Change ___ No Change

# 3g6210
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Brief Description of Chaunge:

As & result of the redesign of the proposed new hospital, the Inpatient Nursing Unit Space
per bed in the psychiatric unit no longer exceeds 500 square fect per bed. While impacted by the
redesign, the Inpeatient Nursing Unit Space per bed in the MSGA umits and CCU are stil] below
500 square feet/bed stendard, See Holy Cross Modification Letter at Tab 3.

10.  Rate Reduction Agreement

__Change _X_ No Change
11.  Efficiency

___Change X _ No Change
12.  Patient Safety

__ Change _X No Change
13.  Finencial Feasibility

_X_ Change ___No Change

Brief Description of Change:

The response to Standard .04B(13)(a) end (b)(i) has been changed to include a reference
io “Revised Table 4, attached as Exhibit A rather then “Table 4" in the second line of the
response. In terms of Standard .04B(13)(b)(ii), the language “he FY 2008 target for the new
hospital was estimated to be §9,840, at a casc mix of 1.0 (increased 4.2% in FY 2006 fo:
HSCRC-approved rate increase)” has been replaced with “the FY10 target for the new hospital
was estimated to be $9,940, at a case mix of 1.0 {increesed 1.77% in FY10 for the HSCRC-
approved rate increase).” The reference to and computstion of outpatient cherges being
increased by 4.2% in FY09, based on the HSCRC-approved rate increase for Holy Cross Hospital

of Silver Spring, hes been replaced by the 1.77% HSCRC-approved rate increase for FY10. in

# 309210 6
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terms of Stenderd .04B(13)(iii), the reference to FTEs pre AOB has been ckanged from
“approximately 4.6-4.7" to ** “approximately 4.8." Finally, the response to Standard 04B(13)(iv)
hes been changed 1o replace the reference to “Table 4” with “Revised Table 4A, atteched &s
Exhibit A” Additional commentary was alsa added addressing operating performance in the
fifth year of the new hospital’s operetion. See Holy Cross Modification Letter at Teb 4.

14.  Emergency Department Treatment Capacity and Space

_X Change __NoChange

Brief Description of Change:

The only change is & correction to a number in the third line on page 60 of the Response
10 New Acute Care Chapter Standards filed on February 7, 2009. See Holy Cross Modification
Letter at Tab 5.

15.  Emergency Department Expansion

___Change _X  NoChange
16.  Shell Space

_X__ Change___No Change

Brief Description of Change:

The redesigoed project still includes a floor of shell space as the top floor of the patient
tower. Shell space on other floors, however, hes been eliminated. See Holy Cross Modification
Letter at Tab 6.
10.24,01.08G(3)(b). Need

___Change _X NoChange

TABLE1: STATISTICAL PROJECTJONS - ENTIRE FACILITY

___Change _X NoChange

# 389210 7
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TABLE2: STATISTICAL PROJECTIONS - PROPOSED PROJECT

___Change _X_ NoChange
10.24.01.08G(3)(c). Availebility of More Cost-Effective Alternetives

_X Change ___NoChange

Brief Description of Change:

A supplcmeﬁt to the prioy response to Review Criterion .08G(3)(c), in the CON
Application and rejated filings was submitted, performing a comparative analysis of the proposed
project with the competing pew hospitel proposal filed by Adventist HealthCare, inc. Holy
Cross's original responses did not perform this analysis because this was 8 single-applicant
review when those responses were filed, See Holy Cross Modification Letr at Tab 8.
10.24.01.08G(3)(d). Viebility of the Proposal

___Change _X _NoChange

TABLE3: REVENUES AND EXPENSES - ENTIRE FACILITY (including proposet
praject)

___Change _X _ NoChange
TABLE4: REVENUES AND EXPENSES - PROPOSED. PROJECT

_X_ Change____No Change

Brief Description of Change:

Holy Cross revised the financial projections for the proposed new hospital based on the
new project cost, a change in the assumed date of initiation of services, i.c., from September
2012 (FY13) to January 2013 (FY13), an updeted charpe per case estimate, a reduction in the
interest on long-term debt estimate (from 5.25% to 5.0%), and & change in the varieble cost FTE

assumption in FY15 from 100% to 95%, See Holy Cross Modification Letter at Tab 11.

# 388210 8
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10.24.01.08G(3)(¢). Compliance with Conditions of Previous Certificaies of Need
___Change _X_ No Change
10.24.01,08G(3)(f). Impect on Existing Providers
___Change _X__ NoChange
TABLES. MANPOWER INFORMATION
_X _Change___No Change
Brief Description of Change:
Table 5 was revised to reflect a slight increase in staffing for the proposed new hospital,
i.e., from 569.9 FTEs to 572.8 FTEs. The projected salaries end benefits bave been updated to
reflect the FY10 salaries and benefits at Holy Cross Hospital of Silver Spring. See Holy Cross
Maodification Letter at Tab 12,

PART IV — APPLICANT HISTORY, STATEMENT OF RESPONSIBILITY,
AUTHORIZATION AND RELEASE OF INFORMATION, AND SIGNATURE

___Change _X _ NoChange

OTHER CBANGES

In addition to the changes noted abave, Holy Cross modified the response to Standard
.04(13), Financie] Feasibility, in COMAR 10.24.12, the Acute Hospital Inpatient Obstetric
Services Chapter of the Statc Health Plan. As & resuit of using more recent data and financial
information, charges for obstetric care at the new hospital will be 7.8% below the state-wide
case-mix adjusted average for bath ebstetric and perinatel discharges from Level ] and I1
hospitals. See Holy Cross Modification Letter at Tab 7. Holy Cross also filed updated audited
fnanciel statements, the currently applicable rate order and 2 new hed capacity chart on

October 28, 2009, See Holy Cross Modification Letter &1 Tabs 16, 17 and 18.

# 389210 9
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Finally, in reviewing the meterials filed on October 28, 2008 and in preparing this
response, Holy Cross realized that it did not update Tebie 1, Statistical Projecticns, 10 respend to
the new date when Holy Cross expects the new hospital will begin providing care, i.e., in
January 2013 (FY13) rather than September 20 12 (FY13). Anupdated Teble 1, eccordingly, is
etiached as Exhibit 1. As related there, the projections for FY 15, the new hospitals first full year

of operation are unchanged.

Respectfully submitted,

Sellets

JackC. Tramter
alligher Evelivs & Jones LLP
North Charles Street, Suite 400
Baltimore MD 21201

(410) 727-7702

Attorneys for Holy Cross Hospiral of
Stiver Spring, Inc.

November 12, 2009

CERTIFICATE QF SERVICE

1 certify thet on this 12th day of November, 2009, a copy of the foregoing wes sent via email
to: Paul Parker (pparker@mbcc.state.md.us); Ruby Potter (rpotter@mbee. state,md.us) for Marilyn
Moon, Ph.D.; Pamela Barclay (pbarclay@mhcc.state.md.us); Joel Riklin (jxiklin@mhcc.stmemd.us);
Suellen Wideman (swideman@mhcc.state.md.us); Christopher Hall
(CHali@adventisthealthcare.com); Howerd Sollins (hlsollins@ober.com); Ulder Tillmen
(ulder.ﬁlhnan@montgomerycmmtymd.gov); anc Clarksburg Civic Association
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TABLE 1: STATISTICAL PROJECTIONS - ENTIRE FACILITY
_""_"'_—|_"—_""'_.'_" — 1 —
“Twa Most Actusl Current Projected Years
Ended Recent Years Year {ending with first full year et full utilization
Prolectec
CY or FY (Circle) 20 - 20 20 2013 2014 201E 20
1. Admisslcna l
8. MASIG/A 1,359 | 3418 4,118
b. Pedistric
¢. Obstetric 408 1,027 1,237
d. Intensive Care 221 557 671
e. Goronary Care
f. Psychiatric 122 306 389
| g. Rehabilitation
h. Chronlc
1. Other {Specify)
|. TOTAL 2,111 5.308 6,398
2. Patlent Days
a. M\S/GIA 5507 | 14,858 17,801
b. Pedlatric
¢. Obstetric 1,178 2,865 3,572
d. Intenslve Care 1,297 3,262 3,830
e, Coronary Care
f, Psychiatric 618 | 1.550 1,868
| g. Rehabliitetion
h. Chronic
1. Other {Specify)
]. TOTAL g,988 22,636 27,271
g5R (11/11/09) EXHIBIT




]
Table 1 cont

Two Most Actual

Current Projected Years
Ended Recent Years Year (ending with first full year at full utilization
Projected
CY or FY (Circle) 20 120 20 2013 2014 2016 20
3. Average Length of
Stay

8. M\S/GIA 4.35 4,35 4,35

b, Pediatric

c. Dbstetric 2.59 2.88 2.89

d. intensive Care 5.86 5.86 5.86
1 e. Coronary Care

{. Psychiatric 5.06 5.08 508

g, Rehabilitation

h. Chronic

1, Other (Specify)

j. TOTAL 428 4.26 4.26

4. Occupancy

Percentaye*

£, M\SIG/A 32 68 B2

b. Pediatric

¢. Cbstetrlc 22 €8 82

d. intensive Care 28 60 72

e. Coronary CerE

{. Psychlatric 34 Fal 88

| g. Rehabllitation

h. Chronle

i. Other [Specify)

1. TOTAL 32 67 80

S6R (11/11/09)




Table 1 cont.

Two Most Actual Current Projected Yeers
Ended Recent Years Year (ending with first full year at full utitlzation
Projected

CY or FY (Circle) 20 20 20 2013 2014 2018 20
5. Number of

Licensed Beds
8. MASIGIA 60 B0 60
b, Pediatric
c. Okstetric 12 12 12
d. Intensive Care 15 16 15
e. Coronery Carg
{. Psychlatric g 2] 8
_g. Rehabifitation
h. Chronlc
i. Other (Specify)
}. TOTAL 93 B3 93
€. Outpatient

Vislis
a. Emergency 7,286 | 18,779 22,107
b. Outpatisnt Dept.

{Surgery) . 1,302 3,628 3,944
c. Other (Specty) 12,434 | 34,867 37.679

“ d. TOTAL 21.031 58,274 63,730

*Other Includes services such as medical imaging, endoscopy, ob/gyn clinics.

97R (11/11/08)




Finally, in reviewing the materials filed on October 28, 2008 end in preparing this
response, Holy Cross realized thet it did not update Table 1, Statistical Projections, to respor:c 10
the new date when Holy Cross expects the new hospital will begin providiﬁg care, i.e., in
January 2013 (FY13) rather then September 2012 (FY13). An updated Table 1, accordingly, is
attached as Exhibit 1. As related there, the projections for FY15, the new hospitels first full year

of operation are unchenged,

Respectfully submitted,

St

Tack|C. Tremter

‘g.\ll er Evelius & Jones LLP

214 North Charles Street, Suite 400
Baltimore MD 21201

(410) 727-7702

Attorneys for Holy Cross Hospital of
Silver Spring, Inc.

November 12, 2009

CERTIFICATE OF SERVICE

1 certify that on this 12th day of November, 2009, a copy of the foregoing was sent vis emeil
to: Paul Parker [pparker@.mhcn.state.md.us); Ruby Potter {rpotter(@mhce state. md.us) for Marilyn
Moon, Ph.D.; Pamela Barclay (pbarciay@mhcc.slme.md.us); Joel Riklin (irik]in@mhcc.statemd.us);
Suellen Wideman (swi demm@mhcc.state.md.us); Christopher Hall
(CHal]@advenﬁsthcalthcarB.com); Howerd Sollins {nlsallins@ober.com); Ulder Tillmen
(ulder.ﬁlhnan@montgnmarycumltymd.gov); and Clarksburg Civic Association

( beines2005@verizon Jet).

/ ack C. Tranter
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GALLAGHER JACK C. TRANTER

jtrenter@ge]l2w.com
EVEUUS GJONES LLP direct dials 410 347 1370

fax; 410 468 27EE
ATTORNEYS AT LAW

October 28, 2005
V1A HAND DELIVERY
Ms. Ruby Potter
Health Facilities Coordination Officer
Maryland Health Care Commission
4160 Patterson Avenue
Baltimore, Maryland 21215-2299

Re: Inthe Matter of Holy Cross Hospital - Establish a New
Haspital in Germaniown - Docket No. 08-05-2286

. Dear Ms, Potter:

1 write to submit modifications 1o the ebove-referenced project. The enclosed changes
involve the §tandards, review criterion, and other jtems listed below.

1. Standard .04B(2) — Bed Need - new

2. Standard .04B(7) - MVS Analysis - new

3. Stapdard .04B(9) — Inpatient Nursing Unit Space - new

4. Standard .04B(13) — Financial Feasibility - new

5. Standard .04B(14) - Emergency Dcpartment - (only change is a correction to &
number in the third line on page 60 of the Responses to New Acute Care Chapter
Standards filed on February 27,2009).

6. Standard .04B(16) — Shell Space - new

1. OB Standard .04(13) — Finencial Feasibility — new

8. Review Criterion .08G(3)(c) — Cost Effectiveness - new

9. Project Budget — new

10.  Chart]—new

11.  Table 4 and assumptions - neW EXHIBIT

# 388315 "T
005845-0018

218 North Charles Street, Suite 400 Baltimore MC 21201 TEL 41C 727 7702 Fax: 410 448 2788

WEE: www.gejiaw.com



GALLAGHER

“VELIUS 8 JONES LLP

ATTORNEYS AT LAW

Ruby Potter

October 28, 2009

Page 2

12,
13.
14.
15.
16.
17.

18,

Table 5 —new

CON application replacement pages 3.5, 19-21, and 68
CON Exhibit — new drawings

CON Exhibit 5 — new detailed MVS analysis

CON Exhibit 8 — updated Audited Financial Statements
CON Exhibit 9 - rate orders effective 12/1/08

Bed Capacity Chert - new

As you can see, most of the enclosed modifications result from a change in the proposed

new hospital’s

design. Other changes involve an update to the MSGA bed need enalysis

(Standard .04B(2)) end the anelysis required under COMAR Review Criterion .08G(3Xc)

beceuse this is

NOW & COMmPArative review. While the enclosed materials are not merked &S

replacement pages, copies with replacement page designations will be filed later.

If you have questions about this matter, please contact me at your convenience.

Best regards.

Very truly yougs

?:C. Tranter
ec:  Ms, Annice Cody ‘

Andrew L. Solberg
Hel Cohen, Ph.D.
Howard Sollins, Esg.

# 388315
008a48-0018
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Standard ,04B(13) - Fipancial Feasibility.

A hospital capital project shall be financially feasible and shall
not jeopardize the long-term financial viabilify of the hospital.

{s) Financisl projections filed a3 part of a hospital

Certificate of Need application must be accompanied by a

statement containing each assumption used to develop the

projections. o

(b) Each applicant must document thats
() Utilization projections are consistent with

observed historic trends in use of the applicable service(s) by

the service area population of the hospital or State Health Plan

need projections, if relevant;

This new hospitel project is financielly visble. The required assumptions are
included es part of Revised Table 4, attached as Exhibit A, end are addressed below. As
explained below, the utilizaticn projections set forth in Tebie 1: Statistical Projections are
consistent with existing utilization adjusted for population growth and aging.

As described in response to Project Review Standard .04B(2) above, the MSGA
bedneedpmjectedﬁorﬁwnewhospital'sBSAiswnMwiﬂaMuﬁﬁnﬁmmd
population trends. ‘The new hospital’s volume pmjéctions, developed in conjunction with
Navigant Consulting, are described on page 37 in the response to Question 28 in the
Responses to Completeness Questions: First Set. Assuming &ll of the new hospital’s
cases are drawn from its relatively compact (18 ZIP code) ESA, the new hospital’s
market shere in 2015 wﬂlbeiZ%inZOlS.whichiscomparabletnﬂ:emrketshmnf
the five existing Montgomery Counlyhospitnlsinﬂwareasﬁomwhichtheydrawss
percent of their patients. Thommukntshu%mgefmmll%tnﬂ%. See, Response to

Question 2(c) in the Responses to Completeness Questions: First Set (page 3).



The obstetric volume wzs TIiiedies ~@sef QI inf EmUCiTEW SRIT €F ENIEEL
petients (particularly Meternit Lermersiny 2nd KEISED FEIMIENETS TEUES
Cross Hospital in Silver Spring  Tog projeciss \’c';;;mé i€ oriv £: percent of Hoiy Cros
Hospital in Silver Spring's -cu:: ez mauents frem the ESA

Psychiatric volume wat prolecie o & county-wide Tafu € IIETRE fo

psychiatric cases in Montgome™ { our wes besel on the 200t vet sgie 1 OO0 popuistar

(2ge 18+, in hospitals witk pevehiaTic s, appliec i v propecied 2002 popUlEuct.
adjusted for in and outmigranor. Eolv Cross estimetes gt e Zev nosoitel Wikl 88TV
5% of the adults needing inpatien: peyChiaTic care i 2015 (3687340 = S

Emerpency department vOLame Was projected tesec cx the raumoes of discherge:
pmjeﬁted fdr the néw -hospiltal, e pe-rlc-én'. ef Gischerges i the core marke: ma entered
hospitals through an emergency departreni, &n¢ the sssumed Efﬂﬁ’;':EE:C}’ viel; aGmli TE®
See, Response to Question Z¥ == te Respences t© Compleiensst Uuestions: Firs Set
The 22,107 emergency Visits Broiecied fe: F\.’l’f. répresem'a merge share of enly 127
percent in the new hospital’s LS4

Outpatient surgery vo.rme: weie GeveiGpes uSing DETIORE. ﬁs& retes edrusted 1

the projected Montgomery Coumv e TUX. &f Geseriped T e reszonse 1o Questicl

13(s) in the Responses te {oTipierensss Cuestiens: Second Sev Tre cutpelieny surger

Responses to Completeness (uesnans, Frw Sen

(i) Revepue estumealcs are consisten: witk wtihzenon
projections and ar¢ based of current charpe jeveit rotes af
reimbursement. cepIractus! gdjusfments ame GieURIL D&C
debt, and charin care provision o experiencec o the



applicant hospital or, if a Dew hospital, the recent experience
of other similar hospitals;

Revenue estimates for the new hospital are consistent with the HSCRC's
methodology for similar Maryland hospitels end with current operations & Holy Cross
Hospita! in Silver Spring. An inpatient Charge per Case (*CPC™) target was developed
based on the following methodology:

A statewide CPC, 5ascd on an Inpatient Statewide Keasonableness of Charges

(*ROC™) calculation, was established and then adjusted Jor the following factors:

Payer mix —same payer mix as SGAH, edjusted for patient service mix a1 the
new hospital

Labor market —same lebor market index as Holy Cross Hospital

Medical education — no teaching program at the new hospital

Cepital —capital- costs have been included in rates in accordance with the
HSCRC methodology of 50% hospital specific and 50% statewide average.
The hospital specific capital costs were based on the third full year of
operations, excluding cepital costs related to parking, shell space and costs
above the MVS standard.

Besed on current methodology, fhe FY10 target for the new hospital was
estimated to be $9,940 at e case mix of 1.0 (increased 1.77% in FY 10 for the HSCRC-
gpproved rate increase).

Average charges per outpatient visit were developed by service line based on FY
2009 experience at Holy Cross Hospital in Silver Spring, applied to the forecasted
outpatient volumes in the finencial model (ipcreased 1.77% in FY10 for HSCRC-
gpproved rate increase). To ensure that the cutpstient revenue was ressonable, charges

were compared to State-wide median rates and revenue and appeared copsistent with

current HSCRC methodology.



Contractuel ellowances were forecasted to be 9.36% of gross patient revenues
each year, based on current experience at Holy Cross Hospital in Silver Spring. Charity
care was forecasted to be 2.3% of gross patient revenues each year, based on curent
experience at Holy Cross Hospital of Silver Spring, Bad debt expense was forecast to be
43% of gross patient revenues eech year, based on current experience at Holy Cross
Hospitel in Silver Spring and expectations at the new facility.

Uncompensated care (charity care plus bad debt expense) for the new bospital
was based on the experience at Holy Cross Hospital in Silver Spring. The projected level
of uncompensated care is comparable to the uncompensated care predicted for SGAH.

(iif) Staffing and overall expense projections are

consistent with utilization projections and are based on

current expenditure levels and reasonably anticipated foture

staffing levels ns experienced by the applicant hospital, or, iffa

new hospital, the recent experience of other similar hospitals;
and

Staffing levels were forecasted based on “Full Time Equivaients per Adjusted
Occupied Bed” targets ("FTES per AOB™ with the volumes expected at the new site.
FTEs per AOB targets were approximately 4.6 — 4.7 for the forecast periods besed on
prior experience &t Holy Cross Hospita! in Silver Spring, limited efficiencies for certain
sdministrative duties, and comparisans to nationg! benchmarks for similer facilities.

Average salaries per full time equivalents were estimated based on current
experience at- Holy Cross Hospital in Silver Spring by job category. Benefits were
estimated as a percentage of salary based on the ratios at Holy Cross Hospital in Silver

Spring.



Other opersting costs, i.€., supplies, purchased scrvices and releted expenses,
were forecast based on expenses per adjusted patient day ratios at Holy Cross Hospital in
Silver Spring, adjusted for variability by volumes and case mix index

{iv) The hospital will generate excess revenues over

total expenses (including debt service expenses and plant and

equipment depreciation), if utilization Jorecasis are achieved

for the specific services affected by the project witbin five

years or less of initinting operations, with the exception that a

hospital may receive a Certificate of Need for a project that

‘does not penerste eXCcess revenves ever total expenses even if

utilization forecasts are achieved for the services affected by

the project when the hospital can demonstrate that oversll

hospital financial performance will be positive and that the

services will benefit the hospital’s primary gervice area

population.

The financial forecast, based on reasonable volume, revenue &nd expense
assumptions, estimates profitability in the third year of operations for the new hospita! io
Germantown. See, Revised Table 4, gttached as Exhibit A,

Beceuse this standard requires that the new hospital “generate eXcess revenues
over total expenses (including debt service expenses and plant end equipment
depreciation), if utilization forecasts are achieved ... within five years or less of initiating
operations,” & table relating expected performeance in 2017 — the fifth year of the.new
hospital, is attached as Exhibit B.. This table, unlike Table 4, includes inflation in both
rates and costs. Not only does the table show net income of approximately 35 million,
but it also shows that capital cost, in the fifth year, will be 15.2% of total operating
expenses ($6,493+811,257 / $116,872 = .152) end 14.6% of mnet operating revenue
(($6,493+511,257 /$121,425= .146). Given HCH’s history of operational efficiency, as
discussed under Section .0BG(3)(c). Availability of More Cost-Effective Alicrnatives, it

is clear that the Germantown facility’s proj ection of profitability by the fifth year is very



credible.

These data refute Dr. Cook’s cleim (See October 5, CCH Reply to Conmenis
Submitted by HCH, Exhibit 4) that the Germantown facility would not generate profits in
7017, Additionally, it is important to note what Dr. Cook did not dispute regarding Holy
Cross’s arguments in its Comments on AHC’s Clarksburg proposal. He did not dispute
that the original rates for SGAH were sel using a methodology that included SGAH's
principal payments end that such & methodology resulted in less in rates for capital than
the current HSCRC methodology. Dr. Cook also did not dispute that the SGAH rates
included a very substantial reduction for efficiencies that SGAH promised during the
CON process — a percentage reduction less than embodied in the current methodology for
setting the rates of new bospitals. Finally, Dr. Cook noted that SGAH actually made
profits in its fifth year despite this very restrictive initial rate setting. Holy Cross’s
position is that if SGAH could make profits in the- fifth year under a more restrictive
initial rate order, then HCH could certainly meke profits in the fifth year at the proposed

Germantown facility.
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GALLAG HER ' | JACK C. TRANTER
EVELIUS &JONES LLP et dint 490 347 1370

ATTORNEYS AT LAW fax: 410 468 2786

May 10, 2012

. VIA EMAIL AND HAND DELIVERY

L)
Ms: Ruby—Pottcr

Health Facilities Coordination Officer
Maryland Health Care Commission
4160 Patterson Avenue

Baltimore, Maryland 21215-2299

Re:  Holy Cross Hospital of Silver Spring, Inc. — New I—iospital in Germantown, MD,
Docket No. 08-15-2286 -

Dear Ruby:

Enclosed are six copies of Holy Cross Hospital’s Response to Comments Filed By
Clarksburg Community Hospital, Inc. and Adventist Healthcare, Inc. These comments were

emailed to all parties yesterday.
- One change has been made to the filing—Jack Tranter’s signature page has been
substituted, at page 13. ’
Very truly yours, ,
/O (T fore
Jdck C. Tranter
JCT/cme
Enclosures
cc: Ben Steffen
Pamela Barclay
Paul Parkeér
Joel Riklin’
Suellen Wideman, Esq.

Ulder J. Tillman, M.D., MPH

Kevin J. Sexton

Annice Cody

John J. Eller, Esq.

John F. Morkan, III, Esq.
Howard Sollins, Esq.

Kathie Hulley

#445141
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IN THE MATTER OF HOLY CROSS * BEFORE THE

HOSPITAL NEW HOSPITAL IN * MARYLAND HEALTH
GERMANTOWN * CARE COMMISSION
Matter No. 08-15-2286 *

* * * * # * * * " * * *

HOLY CROSS HOSPITAL'S RESPONSE TO COMMENTS
FILED BY CLARKSBURG C OMMUNITY HOSPITAL INC.

Holy Cross Hospital of Silver Spring, Inc. (“Holy Cross”), by its undersigned
counsel, files this Response to the Comments on Additional Evidence submitted by
Clarksburg Community Hospital, Inc. and Adventist HealthCare, Inc. (collectively
“AHC”). In this filing, Holy Cross will address and refute AHC’s claims that the
Maryland Health Care Commission (“Comumission”) should have denied the Holy Cross
new hospital application because: (1) there is no need for a new hospital in Germantown;
and (2) the Holy Cross project (‘HCH-G") is not financially viable,

INTRODUCTION

AHC maintains that “the entire premise of approving the Holy Cross CON
application in 2011 was the MHCC’s projections of MSGA bed need in 2018 among
future adult residents of an 18 zip code area of Montgomery County” (See Comments at
12). This is an egregious misrepresentation of the .Commission’s 180-page Decision. Bed
need was just‘ one issue among the 48 applicable State Health Plan Standards and CON
Review Criteria that Holy Cross met.

In fact, the sole issue raised by AHC in its Comments is whether an alleged

mistake in the 2008 non-Medicare MSGA discharge rate for Montgomery County

#444993
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impacts the Commission’s determinations that there was need for a new hospital in
Germantown and that the HCH-G project is financially viable. Instead of focusing on the
non-Medicare discharge rate that AHC claims is erroneous and relating the impact on the
five- and ten- year trend adjustments in the Commission’s need methodology, where this

alleged mistake could have impacted the MHCC’s need determination, AHC does now

what it should have done in its Exceptions, i.e., challenge the Commission’s
determination that a new hospital is needed in upper Montgomery County.

As will be shown in this filing, even accepting AHC’s critique of the need
methodology, the market share penetration rates necessary for Holy Cross’s new hospital
to be highly utilized are realistic and support the Commission’s finding of need and
financial feagibility. More detail regarding these projections is related below and in the
Affidavit of Annice Cody attached as Exhibit 1.

ARGUMENT
L AHC’S CLAIM THAT THERE IS NO NEED FOR
THE NEW HOSPITAL THAT HOLY CROSS
PROPOSES TO CONSTRUCT IN GERMANTOWN
SHOULD BE REJECTED.

After spending more than two years seeking approval to build a new hospital in
Clarksburg, including seeking legislative intervention in the CON review process, AHC
now maintains there is no need for a new hospital in upper Montgomery County. Indeed
during this review, AHC consistently argued that there was need for a new hospital in
upper Montgomery County and that its proposal to build a new hospital in Clarksburg
(with a service area population projected in 2018 to be less than half the population

projected the HCH-G service area) was the appropriate location for the new hospital.

#444993 2
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The Commission is best able to assess the information related in the Coughlan
Affidavit, The Commission and Staff must determine first if there was a mistake in the
use rate for non-Medicare MSGA discharges for residents of Montgomery County, as
AHC alleges. The Commission and its Staff must next determine the materiality of any

such mistake on the five and ten-year trend adjustment in the Commission’s need

methodology, if the discharge rate in question that appears in Table 29 on page 40 of the
Decision is erroneous,

However, even assuming arguendo that AHC is correct, the impact of the alleged
mistake in the 2008 non-Medicare use rate for Montgomery County error is not material
and does not impact or change the Commission’s determination that there is need fora
new hospital in Germantown. Indeed, it is important to remember that the Montgomery
County non-Medicare use rate that Mr, Coughlan asscrts is wrong is not the use rate
utilized to project bed need for the HCH-G Expected Service Arca (“ESA™) in 2018.
Rather, the discharge rate in question is used only in the second part of the Commission’s
need methodology, i.e., to adjust the MSGA bed need projection for 2018 by the five and
ten year trends in discharges and ALOS to establish minimum and maximum MSGA bed
need projections.

In the Decision, the Commission found that need had been shown because Holy
Cross would achicve the necessary MSGA volumes if its market share penetration in its
expected service area (“ESA”) was just 10%. For many reasons, the Decision considered
a ten percent market penetration for the HCH-G ESA to be “realistic.” However, the

Commission did not hold, as AHC claims, that a 10% market share in a hospital’s service

#444993 3
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area was a maximum achievable level of market penetration or some kind of ceiling to be
used in assessing whether there was need for a new hospital.

As is demonstrated below, accepting and using the data related in the Coughlan
Affidavit shows that HCH-G must achieve a market penetration of between 14.5% (at the

‘maximum bed need projection) and 16.5% (at the minimum bed need projection). These

levels of market penetration are “realistic” and achievable for the very same reﬁsons that
the Commission found that a somewhat lower market share demonstrated need for the
new hospital proposed by Holy Cross. Holy Cross will address why these levels of
market penetration are realistic after relating the need methodology and performing the
calculations that produced these values.

Annice Cody, Vice President of Strategic Plarming at Holy Cross, calculated
MSGA bed need for the HCH-G 18-zip code service area using: (1) the DC and
Mar};rland 2008 discharge databases, and (2) data from Exhibit 2 to the Coughlan
Affidavit, titled,“MSGA Discharges from MD and DC Hospitals: Montgomery County
Residents.;’l As previously noted, Ms. Cody’s methodology is attached as Exhibit 1.

In brief, Ms. Cody calculated the 2008 use rate and ALOS for Medicare and non-
Medicare cases as the baseline. She adjusted those values based on the five-year and ten-
year Montgomery County trends calculated by using the data provided by Mr. Coughlan.
She then applied the adjusted use rate and ALOS to the 2018 population for the HCH-G
service area from Table 27 of the Decision that Mr. Coughlan had verified as matching

the extra-record data.

! Exhibit 2 Vrreiates l:hé ;se ratesnnd average length of stay (“ALOS”) for Montgomery County residents for
1998 through 2008.

#444993 4
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As shown below, Ms. Cody used these data and the Commission’s service area

need methodology set forth in the Decision resulting in an average daily census (*ADC™)

of between 290 and 329 MSGA patients in the HCH-GESAin2018,and a

corresponding bed need, assuming 75% occupancy of between 386 and 439 MSGA

beds.”
Bed |
i | 2018 HCH-G ESA Bed Need 15.64 65+  Total ADG Need -f
| 2018 pop HCH-G ESA 257,014 53680 310,694 !
| { Minimum use rate 462 2510 |
| Minimum ALOS 390 441 i
: 1 Minimum days 46,311 59,432 105743 290 3865'#
| Maximum use rate 500 2709 !
1 { Maximum ALOS 3.95 4.71 1
| Maximum days: b ea @bk 120466 329 439

Adjusting for the expectation that 85% of MSGA patients will be generated from

the ESA, the market share necessary for HCH-G’s 75 MSGA beds to be highly utilized is

between 14.5% and 16.5%.

HCH-G beds
85% of HCH-G beds

| Bed Need

[ Market share rehuirérﬁeﬁt’ o

Min Max
75 75 |
B84 64 :
388 439
18.6% 145%

] Market share to _meet‘ bed ‘need

2 The bod need methodology in the

the minimum occupangy rate for hospitals with between 50 and 99 MSGA beds as 75%

#444993 5
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AHC’s Comments state, “it was impossible for Mr. Coughlan to determine the
case-mix adjusted computations used by the MHCC to forecast the 2018 MSGA Gross
Bed Need for the hospital service areas shown on Tables 30 and 31 of the CON
Decision.” See Comments at 12. Despite the fact that he did not know how this was

done, Mr. Coughlan developed a methodology that resulted in reducing need by 3,290

patient days. To give Mr. Coughlan’s analysis the benefit of the doubt, Holy Cross
deducted these days from the 2008 baseline and found the impact was negligible; i.é., the
necessary market share to demonstrate need increased by approximately half a percent to
betweer 15.0% and 17.1%. See Table 4 of the Cody Affidavit.

The test established in the Decision as to whether either of the new hospital
projects is need_ed is whether the market share necessary to meet the MSGA volume
projcctions,is.“realisticf” Decision at 42. AHC, however, distorts the test established by
the Commission, arguing that the Decision “embraced” a 10% market share as the target
market share for HCH-G. See Comments at 15, This is simply not frue.

As part of the need analysis in the Decision, the Commission notes “the much
larger service area population expected for the HCH-G project when compared with the
CCH ESA and the ability of the proposed 75 MSGA beds at HCH-G to be highly
occupied with a market penetration of MSGA patients originating in the service area of
10%.” Decision at 42. The Commission next noted the consistency of the HCH-G
market share projection with those of existing Montgomery Couhty hospitals, concluding
that the 10% market share projected for HCI‘I-;G’S 85% ESA was “realistic.”

However, the Commission did not establish a 10% market share as some sort of -

benchmark or achievable market share ceiling that had to be demonstrated for the

#444993 6
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Commission to find need under its methodology. The Decision simply noted that a 10%
market share was “realistic” for HCH-G to achieve in its 85% service area, given the
experience of the five existing Montgomery County hospitals in their 90% service areas.

In the Decision, the 10% market share was the market penetration at which HCH-

__ G.would be highly utilized, AHC has turned this comment on its head and interpreted it

as a ceiling for what a new hospital’s market share can be.
In terms of whether the somewhat higher market shares computed by Ms. Cody

are “realistic,” the Decision noted that the existing Montgomery County hospitals’

Maryland MSGA market shares in their 85% service areas ranged from 11% to 27%. See

Decision at 68. These market shares are consistent with the range computed by Ms.
Cody.

The 90% service area market share figures are much Jower because each
additional ZIP code that is added contributes all of its population to the denominator of
the market share calculation, but only a few cases to the numerator. The table below
replicates data r_egarding the 90% service areas of Montgomery County hospitals from
Table 25 and compares it to data regarding the 85% service areas of Montgomery
County’s hospitats from Ms. Cody’s Pre-Filed Direct Testimony (see Cody PFT at 7).
For Montgomery County hospitals, the 85% service area market share is 30% to 110%
higher than the 90% service area market shares. The market share required for HCH-G to

be highly utilized is well within the range of the other Montgomery County hospitals.

#444993 7
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Percent Variance

A Betweon 85% and
80% MSGA 85% MSGA 80% Service
Service Area Service Area Areas
Number Market Number Market Number Market
: Hospital of ZIPs Share ofZIPs Share ofZIPs  Share
i Holy Cross 68  B.68% 52 15% -24% 73%
’ Montgomery General 48  10.22% 30 15% -38% 47%
Shady Grove 37 20.73% 26 27% -30% 30%
T T T T Bubtirban T 67 9.52% 39T T20%  42%— 110% - —- —
Washington Adventist 89 6.20% 58 11% ~35% 77%

A finding that the market share values for HCH-G computed by Ms. Cddy are
“realistic” and demonstrate need under the Commission’s n;ethodology is also supported
by the market shares of three similarly sized hospitals that Holy Cross i&entiﬁcd in its
| testimony, all in multi-hospital jurisdictions, with similar distances from their closest
competitors. The total market shares for those hospitals in their 85% service areas ranged
I from 6% to 23%. These values support a finding that HCH-G can achieve a MSGA
market share in its 85% ESA ranging from 14.5 to 16.5%. See Decision at 34,
1 The market share range Ms. Cody calculated for HCH-G is achievable and
realistic for the many reasons set forth in her affidavit and in this filing. The minimum
and maximum market shares she calculated (14.5% to 16.5%) are also below the 22%
market share identified in the Holy Cross application and the 39% market share AHC
projected for the proposed Clarksburg hospital. Indeed, AHC’s claim in its Comments
that 10% is the maximum realistic market share that can be achieved is inconsistent with:
(1) its failure to challenge the higher market share in the Holy Cross application (22%};
and (2) its assertion that a 39% MSGA market share in the proposed Clarksburg
hospital’s ESA was reasonable and achievable.
In its Decision the Commission also identified two aspects that are unique to the

Holy Cross new hospital proposal that further support a finding that a 14.5% - 16.5%

#444993 8
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market share penetration is realistic and probably conservative. Both features of the
HCH-G project are discussed below.

First, the Commission found that “[t]he HCH-G project is more likely to meet or
exceed its utilization projections at the site proposed [due to a] shift in patient demand

from the Gaithersburg/Ciermantawn area, the core of the expected service area, that .. __

currently expresses itself at HCH-SS to HCH-G.” See Decision at 73. As the evidence in
this case showed, in 2008, 1,475 MSGA residents_ of the HCH-G ESA received inpatient
care at Holy Cross Hospital in Silver Spring (“HCH-SS”). Holy Cross estimated that
nearly three quarters of these patients (74%) would have gone to HCH-G had it been
available. Just this shift alone generates an ADC of 13.2 or a bed need at 80% of 16.5
beds. This phenomenon supports a finding that the market share penetration computed
by Ms. Cody is “realistic.” See Decision at 37.

Tn addition to the expectation that HCH-G will serve patients who would have
otherwise have gone to HCH-SS, the tremendous growth projected for the 65+ population
in the HCH-G service area also demonstrates that the market share penetration computed
by Ms. Cody is achievable. As shown in Table 27 of the Decision, the 65+ population in
Montgomery County is projected to grow 37.4% between 2008 and 2018. Inthe HCH-G
ESA, however, the growth will be 50% higher at 56.4%.

For all of these reasons, evén if the non-Medicare usc rate for Montgomery
County is lower than identified in the Decision, the size and growth of the HCH-G ESA

easily supports the need for a new hospital.

#444993 9
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ii. AHC’s CLAIMS THAT THERE IS NO NEED FOR A
NEW HOSPITAL IN MONTGOMERY COUNTY IS AT
ODDS WITH THE POSITIONS TAKEN AND
ARGUMENTS MADE BY AHC IN ITS EXCEPTIONS
AND EXCEEDS THE SCOPE OF THE REMAND
ORDER.

It is important to note that AHC’s attack on the finding of need for a new hospital

is at odds with the positions taken and arguments made in its Exceptions. AHC didnot

challenge the Commission’s need methodology untit after the Comimission issued the
Final Decision, approving HCH-G and rejecting the AHC new hospital proposal. Indeed,
the AHC Exceptions repeatedly argue that the market share penetration necessary to
achieve the MSGA volumes projected for the new hospital proposed by AHC (39%) was
achievable. See Exceptions at 14, 47, 49-55 and 67.

All of the arguments made by AHC in its Comments could and should have been
made in its Exceptions, At the latest, AHC should have made these arguments before the
Circuit Court. To make them now, for the first time, exceeds the scope of Judge
Pierson’s remand order and memorandum, Otherwise stated, AHC may not make
arguments now that are inconsistent with the claims made in its Exceptions, its pleadings
before the Circuit Court and Judge Pierson’s remand order. AHC does not, as a matter of
law, get a second substantive “bite” at the Exceptions apple because this matter was
remanded so AHC can réview certain data not included as part of the record in this case.
Unless an argument can be connected to the data in question, it cannot be made now.

Specifically, AHC’s Comments challenge the five and ten-year trend adjustments
in the Commission’s need methodology. However, AHC should have raised this issue in
its Exceptions, relating its concern that it did not have all of the data necessary to “test”

the validity of this aspect of the need methodology.

#444993 10
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Similarly, AHC failed to challenge the third step in the Commission’s need
methodology, i.e. the case-mix ALOS adjustment. Again, if AHC thought this or any
other aspect of the Commission’s methodology was problematic, this claim should have

been made in AHC’s Exceptions or before the Circuit Court, not “after the fact,” as is

___occurring now. Moreover, all of the data necessary to assess the case-mix adjustment

component of the Commission’s methodology were available at the time AHC filed
Exceptions. A claim that should have been included in the Exceptions or in pleadings
before the Circuit Court, as a matter of law, cannot be made now.
However, AHC’s failure to challenge the finding of need in its Exceptions is not
surprising, as AHC maintained that it could achieve the 39% MSGA market share
penetration necessary for a finding of need for a new hospital in Clarksburg. Put simply,
AHC should not be permitted to raise issues and arguments in this remanded proceeding
that should have been made as part of the Exceptions and that were not raised before the
Circuit Court. As noted above, AHC’s Exceptions argue that need had been
demonstrated for a new hospital in Clarksburg. Now, after the Commission has approved
the Holy Cross new hospital proposal, AHC abandons its claim that need for the
Clarksburg hospital had been demonstrated and now claims that there is not need for a
new hospital in upper Montgomery County,
HI. THE AHC ARGUMENT THAT HOLY CROSS FAILS
TO MEET THE FINANCIAL FEASIBILITY
STANDARD SHOULD BE REJECTED BECAUSE IT
IS BASED ON THE FAULTY ASSUMPTION THAT
HCH-G WILL NOT MEET ITS VOLUME
PROJECTIONS.

AHC’s claim that HCH-G is not financially. feasible is based entirely on its notion

that HCH-G cannot achieve the volumes necessary to generate sufficient revenue to be

#444993 11
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financially feasible. This view is inconsistent with the Decision’s finding that “on
balance the Commission concludes that HCH-G has made a strong case for its financial
feasibility, which rests on a relatively conservative set of assumptions with respect to
market feasibility.” See Deciéion at 73.

As described in detail above, HCH-G will serve a large and rapidly growing

market. Atonly 14.5% - 16.5% market share, MSGA beds at HCH-G will be highly
utilized, particularly since part of the population served by HCH-G will be ESA residents
who currently travel to HCH-SS to receive inpatient care. Put simply, as demonstrated
above, the market share penetration necessary for a financiatly feasible hospital is
achievable and realistic, as Ms Cody demonstrated by assessing need based on the
Commission’:s methodology.

Indeed, AHC never previously challenged HCH-G’s volume projections, It does
so now solely on the baseless claim that HCH-G cannot achieve a market share above
10% in its ESA. As demonstrated above and in Ms. Cody’s Affidavit, the market share
penetration necessary for HCH-G to demonstrate need is realistic and achievable.
Because those volumes can be achieved, HCH-G has demonstrated consisiency with the

financial feasibility standard and review criterion.

For the reasons related above and in Ms. Cody’s Affidavit, the arguments made in
the Comments should be rejected and the Commission should reaffirm its determination
that there is need for a new hospital to serve upper Montgomery County and that the Holy

Cross Germantown proposal should be approved.

#444993 12
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I hereby certify that on the o day of May, 2012, a copy of the foregoing Response to

Comments was sent via email and first-class mail tox:

Diane Festino Schmitt, Esq,.

B, _ _ _ _Howard L. Sollins, Esq.

Lisa D. Stevenson

Ober, Kaler, Grimes & Shriver
100 Light Street

Baltimore, Maryland 21202

Suellen Wideman, Esq.

Assistant Attorney General
Maryland Health Care Commission
4160 Patterson Avenue

Baltimore, Maryland 21215

Loretta E. Shapero, Esq.
Associate County Attorney
1301 Piccard Drive, 4" floor
Rockville, Maryland 20850

Phili

G

#444993 14
009849-0020






IN THE MATTER OF HOLY CROSS * BEFORE THE

HOSPITAL NEW HOSPITAL IN * MARYLAND HEALTH
GERMANTOWN * CARE COMMISSION

Matter No. 08-15-2286 *

*_ * * * * K * * * * # *

1, My name is Annice Cody. I am over 21 years of age and am competent to
provide this Affidavit. I am the Vice President of Strategic Planning for Holy Cross
Hospital of Sitver Spring (“Holy Cross™). I have previously provided testimony
regarding market feasibility for a new hospital during the evidentiary hearing held on this
matter.

2, I am providing this Affidavit to describe how I calculated bed need for the
Germantown hospital’s Expected Service Area (“ESA”) using the Maryland Health Car;je
Commission’s (“Commission”) methodology.

3. For the purpose of this analysis, I have accepted data from Mr, Richard
Coughlan’s Affidavit that was included in Adventist’s Comments on Additional Evidence
Entered into the Record (“Comments”™) in order to ascertain what bed need the data
generate when applied to the Commission methodology.

4. Mr. Coughlan did not show the baseline 2008 MSGA discharge use rate

and ALOS for Medicare and non-Medicare MSGA patients from the Germantown

_bospital (“HCH-G”) ESA that he used. Therefore, I calculated this baseline by

identifying the HCH-G ESA discharges and patient days from the 2008 DC and

Maryland hospital databases and the 2008 HCH-G ESA population from Table 26 of the



Montgomery County Hospital CON Decision (“Decision™). The results are shown in the
attached Table 1.

5. The Commission bed need methodology adjusts the base year use rate and
ALOS based on the average annual change of the previous five and ten year periods. For
both use rate and ALOS, it uses the more negative of cither the five or ten year average to
calculate the minimum need and the more positive of the ﬁvé or ten year average to
calculate the maximum need. Exhibit 2 “MSGA Discharges from MD and DC Hospitals:
Montgomery County Residents” of Mr, Coughlan’s Affidavit has the data necessary to
calculate these averages, however he did not include either the annual percent change for
each year or the average change for the previous five or ten years for use rate or ALOS. I
used Mr. Coughlan’s data to make those calculations which are shown in the attached
Table 2.

6. To calculate bed need in 2018, [ applied the appropriate average annual
change to each year from the base year (2008) to the target year (2018) using the formula:
base year x (1 + average annual change)w = {arget year. [ used the 2018 population for
the Germantown ESA that was identified in Table 27 of the Decision because Mr.
Coughlan reported in his Affidavit that he *“was able to match, with close proximity, the
population estimates and projections appearing in Tables 26 and 27.” See Coughlan
Affidavit at 2.

7. The results of this analysis are shown in Table 3, Based on my baseline
calculation adjusted using Mr, Coughlan’s data, the Germantown ESA will have a

minimum MSGA average daily census (“ADC”) of 290 and a maximum of 329 in 2018.

#444992 2
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8. The Acute Care Hospital Services Chapter of the Statc Health Plan
identifies that the minimum occupancy rate for hospitals with between 50 and 99 MSGA
beds as 75%. Therefore I app‘.licd 75% occupancy to the ADC to determine the bed need
would be a minimum of 386 and a maximum of 439.

~ 9. _ Todetermine the market share necessary for Holy Cross’s proposed
Germantown hospital (“HCI-G”) to be highly utilized, [ divided the 75 MSGA beds by
0.85 to reflect the assumption that 85% of HCH-G’s cases would be generated from the
ESA. Ithen divided the resulting 64 beds by the 386 and 439 bed need to determine that
the market share necessary would be 14.5% for the maximum bed need and 16.5% for the
minimum bed need.

10.  Inthe Comments at 12, AHC noted that “it was impossible for Mr.
Coughlan to determine the case-mix adjusted computations™ that the Commission used to
adjust for actual ALOS fhat exceeds case-mix adjusted ALOS. In my own review of the
Decision, I could not tell if any adjustment was made to the applicant hospital service
area bed need projections or only to the existing hospitals. .I also could not determine
how the adjustment was made. Nevertheless, I used the results of Mr. Coughlan’s
calculation from Exhibit 4 of his Affidavit that shows the 1,614 excess Medicare days
and 1,676 excess non-Medicare days to reduce the 2008 baseline patient days and
resultant ALLOS, The results of this analysis are shown in Table 4. The increase in
market share necessary to meet the bed need is negligible, With this adjustment, the

market share necessary would be 15,0% to 17.1%.
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11,  This market share range is below the 22% MSGA market share that Holy
Cross identified in its application and which AHC never challenged. It is well below the
39% MSGA market share that AHC projected for its proposed Clarksburg hospital.

12,  This market share is well within the range of the existing Montgomery
County hospitals’ MSGA market shares in their 85% service areas that I identified on
page 3 of my Pre-Filed Testimony for the Evidentiary Hearing in this matter. As shown
below, those Maryland discharge market shares ranged from 11% to 27%. For these
hospitals, the 85% service area market share is 30% to 110% higher than the 90% service

area market shares identified in Table 25 of the Decision.

Percent Variance
Between 85% and
80% MSGA 85% MSGA 90% Service
Service Area Service Area Areas

Number Market Number Market Number Market

Hospital of ZIPs Share ofZIPs Share ofZIPs  Share
Holy Cross 68 8.68% 52 15% -24% 73%
Montgomery General 48  10.22% 30 15% -38% 47%
Shady Grove 37 2073% 26 27% -30% 30%
Suburban 67 9.52% 39 20% -42% 110%
Washington Adventist 89 8.20% 58 11% -35% 77%

13.  This 14.5% - 16.5% market share is also within the range of total (all
services) Maryland discharge market share for three similarly sized hospitals located in
" multi-hospital jurisdictions with similar distances to their closest competitors that I

identified in my Pre-Filed Testimony at page 7.
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T Hﬁrfurd '

Muhigomex;); N :

Memorial General
FY10 Licensed beds _ o5 105 __ 170
ket Shas in 8% Ares | 6% |13
_[Closest hospital HolyCross . | Union ___Holy Cross |

Time/distance to closest

20 min,/ 14 milf_:s

|24 min, / 17 miles,

217min. {11 miles |

hospital

Second closest hospital

... Howard County

Laurel

Time/distance to 2nd closest

|Upper Che_s_apealgé i

thospital

1 21 min. /14 miles

26 min. / 20 miles|

26 min, /:1_3‘I‘ni71375 i

14,  Inmy opinion, the possible error identified by Mr. Coughlan does not

change the bed need for the Germantown ESA sufficiently to alter the finding that there

is need for the HCH-G hospital and that the market share it must achieve is realistic.

I solemnly affirm under the penalties of perjury that the contents of the foregoing

Affidavit are true and correct to the best of my knowledge, information, and belief.

5/9/12
Date

#444992
009849-0020

e

Annice Cody



Table 1
2008 MSGA Discharges from MD and DC Hospita!s: HCH-G ESA Resldents

| Medicare Non-Med Medicare  Non-Med
Cases Cagses  Total Cases Days Days Total Days
Maryland 7,985 10,645 18,630 40,938 42,378 83,314
: DG 598 1,298 1,896 4,149 6,919 11,068
: Total 8,583 11,943

20,526 45,085 49,297 94,382

15-64 65+
Population 255,730 34,333
Use Rate 46.7 2500
ALOS 413 5.25
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Table 3;: 2018 Bed Need and Market Share Requirement for HCH-G ESA

[FCH-GESA Userate Userate ~ ALOS ~ ALDS |
! 1564 65+ 1564 @5+
(2008 Actual . .. 467 2500 413 525

[origemary Count ResHerts, 1058
B T TTUse'rate Userate  ALOST TALOST| T

Average Annual change (5 year)

A'h'n u:al' change

15-64 85+ 15-64 65+

0.10%  0.04% -0.57% -1.07%)

Minimum days

? Maximum use rate
IMaximum ALOS

50.9 270.8
3.95 4.71

|Average Annual change (10 years) 0.86%  0.81% -0.46% -1.73%]
2018 HCH-G ESA Bed Need 1564 65+  Total ADC  Need
12018 pop HCH-G ESA 257,014 53680 310,694
IMinimum use rate 45.2 251.0
IMinimum ALOS 3.90 4.41
46,311 59,432 105743 290 386

Iwaximum days

51808 88558 120,166 329

é[mar‘két share requirement

HCH-G beds |
§85% of HCH-G beds -
}Bed Need

Min Max {
75 75]:

64 641:
386 4391

16.5%  14.5%|

{Market share to mest bed need

439 ]




Table 4: 2018 Bed Need and Market Share Requiremeant for HCH-G ESA with Couglan

Case MIx Adjustment

2008 HCH-G ESA 15-64 B85+

Population 256,730 34,333

Cases 11,943 8,583

Unadjusted Days 49,297 45,085

Adjusted days 47,621 43,471

HCH-G ESA Use rate Userate ALOS ALOS

15-84 65+ 15-84 65+

2008 Actual 46.7 250.0 413 5.25

2008 Adjusted 48,7 250.0 3.99 5.06

Montgomery Catinty Residents, 18982008 “Annual.change

Userate Userate ALOS ALOS

-F 15-64 65+ 15-64 65+
JAverage Annual change {5 year) -0.10% 0.04% -057%  -1.07%]|
JAverage Annual change (10 years) 0.86% 081% -0.46%  -1.73%]|
. - - Bed
|2018 HCH-G ESA Bed Need 15-64 65+ Total ADC Need

2018 pop HCH-G ESA 257,014 53,680 310,694

Hinimum use rate 46.2 251.0

Minimum ALOS 3.76 4.26

Minimum days 44,713 57,333 102,047 280 373
IMaximum use rate 50.9 270.9

Maximum ALOS 3.81 4.55

}Maxlmu_m days 49,827 66,137 115965 318 424

Market ghare requirement =~

; Min Max

HCH-G beds 75 75

85% of HCH-G beds 654 64

Bed Need 373 424

Market share to meet bed need 17.1% 15.0%




Exhibit 9



STATE OF MARYLAND

Marilyn Moon, Ph.D.
CHAIR

Ben Steffen
ACTING EXECUTIVE DIRECTOR

MARYLAND HEALTH CARE COMMISSION

4160 PATTERSON AVENUE — BALTIMCRE, MARYLAND 21215
TELEPHONE: 410-764-3460 FAX: 410-358-1236

CORRECTED
May 11, 2012

By E-Mail

Diane Festino Schmitt, Esquire Jack C. Tranter, Esquire

Howard L. Sollins, Esquire Philip F. Diamond, Esquire

Lisa D. Stevenson, Esquire Gallagher Evelius & Jones

Ober, Kaler, Grimes & Shriver, P.C. 218 North Charles Street, Suite 400
100 Light Street Baltimore, Maryland 21201
Baltimore, Maryland 21202

Re: Remand from the Circuit Court for Baltimore City
Case No. 24-C-11-001046
Montgomery County New Hospitals Review
Holy Cross Hospital-Germantown (Docket No. 08-15-2286)
Clarksburg Community Hospital (Docket No. 09-15-2294)

Dear Counsel:

I have reviewed the parties’ filtings, and have determined that I do not desire additional
filings, evidence, or oral argument in this matter. I anticipate that, by the middle of next week, I
will issue a Recommended Supplemental Decision. As provided in COMAR 10.24.01.B, a party
taking exceptions to the Recommended Supplemental Decision will then have seven days to file
exceptions, and a party filing a response to exceptions will have five days to file its response.
Oral argument on the exceptions will be heard on May 31, 2012.

Sincerely,

7Ny

Marilyn Moon, Ph.D.
Chair, Commissioner/Reviewer

ce: Loretta Shapero, Esquire
Ulder Tiliman, M.D., M.P.H.
John J. Eller, Esquire
Paul E. Parker
Joel Riklin
Suellen Wideman, AAG

TDD FOR DISABLED
TOLL FREE MARYLAND RELAY SERVICE
1-877-245-1762 1-800-735-2258
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STATE OF MARYLAND

Ben Steffen
ACTING EXECUTIVE DIRECTOR

Marityn Moon, Ph.D.
CHAIR

MARYLAND HEALTH CARE COMMISSION

4150 PATTERSON AVENUE — BALTIMORE, MARYLAND 21215
TELEPHONE: 410-764-3460 FAX: 410-358-1236

MEMORANDUM

TO: Commissioners, Maryland Health Care Commission

Holy Cross Hospital of Silver Spring

Clarksburg Community Hospital

Montgomery County Department of Health and Human Services
Shady Grove Adventist Hospital

Shady Grove Adventist Emergency Center at Germantown

FROM: Marilyn Moon, Ph.D. 47 M/ v
Chair/Reviewer

RE: Recommended Supplemental Decision in the Matter of
Proposed New Hospitals in Montgomery County
Holy Cross Hospital of Silver Spring, Docket No. 08-15-2286

DATE: May 15, 2012

Enclosed is my Recommended Supplemental Decision regarding my review on
remand from the Circuit Court for Baltimore City. The remand was ordered by the Court
to give the Adventist Entities (former applicant Clarksburg Community Hospital,
interested party Shady Grove Adventist Hospital, and interested party Shady Grove
Emergency Center at Germantown) an opportunity to commeni on certain data that was
not included in the record of the review of the applications to establish new hospitals in
upper Montgomery County. That review resulted in a 180-page Commission deciston,
dated January 20, 2012 (the “Decision”) that approved the application of Holy Cross
Hospital of Silver Spring (“Holy Cross Hospital”) for a Certificate of Need to establish a
93-bed general acute care hospital in Germantown (“HCH-(") and denied the application
of Clarksburg Community Hospital (“CCH”)} to establish an 86-bed general acute care
hospital in Clarksburg.

I have carefully considered the comments filed by the Adventist Entities, the
response of Holy Cross Hospital, and have again looked at bed need. as well as HCH-G’s
expected service area and market penetration. | recommend that the Commission

TDD FOR DISABLED
TOLL FREE MARYLAND RELAY SERVICE
1-877-245-1762 1-800-735-2258



Memo re Recommended Supplemental Decision
May 15, 2012
Page 2 of 3

APPROVE the application of Holy Cross Hospital of Silver Spring for a Certificate of
Need to establish a 93-bed general acute care hospital in Germantown, with the
conditions that are standard for a project involving shell space. The proposed hospital
will contain 60 general medical/surgical beds, a 15-bed intensive care umit, 12 obstetric
beds. six acute psychiatric beds, five operating rooms, and an emergency department with
14 freatment spac:es.l

I recommend that Holy Cross Hospital of Silver Spring be awarded a Certificate
of Need because I again conclude that its proposal for a new general acute care hospital
in Germantown will supply upper Montgomery County with hospital bed capacity that
the current and growing population of this region needs and that the new hospital will
improve access to hospital services at a reasonable cost. Holy Cross and its parent,
Trinity Health, are financially well positioned to implement this project.

While the 2011 Decision contained miscalculations of MSGA bed need for HCH-
(G’s expected service area, these miscalculations do not warrant any alteration in the
Commission’s conclusions with respect to the need for or the viability of the new
hospital, as argued by the Adventist Entittes. The 2011 Decision indicated that the
proposed hospital could fill its beds and be feasible if it captured 10 percent of the MSGA
demand generated in its expected service area. However, the Decision indicated that a
10%-20% market penetration range was achievable. My Recommended Supplemental
Decision makes it clear that a market share of 10% was not put forward as a ceiling in the
2011 Decision and supports the 2011 Decision’s use of a 10-20% market share range as
constituting the critical range for market share in an analysis of this proposed hospital’s
expected service area demand levels as they relate to proposed bed capacity. 1 have
analyzed the corrected need forecast for HCH-G's proposed MSGA beds using a 15%
market share assumption, which is demonstrably reasonable and achicvable based on the
market shares achieved by Maryland hospitals in their comparable service areas. 1 find
that HCH-G is likely to capture this share of the market and note that Holy Cross’s
campus in Silver Spring already captures slightly less than 7% of the MSGA market
share in the proposed Germantown hospital’s expected service area.

Holy Cross Hospital of Silver Spring has a strong record in providing quality care,
access to care for the indigent, broad community benefits, and efficient and effective
management of its hospital operations. 1 recommend that the Commission re-1ssue a
Certificate of Need for the proposed Holy Cross Hospital in Germantown.

' Holy Cross Hospital has notified the Commission that further refinement of its physical plant
design has resulted in an Emergency Department with 14 (rather than 12) treatment spaces, but
with no additional square footage. This is not a significant change in physical plant design that
requires Commission approval.



Memo re Recommended Supplemental Decision
May 15, 2012
Page 3 of 3

REVIEW SCHEDULE AND FURTHER PROCEEDINGS

This matter will be placed on the agenda for a meeting of the Maryland Health
Care Commission on May 31, 2012, beginning at 11:00 a.m., at 4160 Patterson Avenue.
The Commission will issue a final decision based on the record of the proceeding.

As provided under COMAR 10.24.01.09B, a party may submit written exceptions
to the enclosed Recommended Supplemental Decision and Order. Exceptions should be
filed by email no later than noon on Wednesday, May 23, 2012. Copies of cxceptions
will be distributed electronically to the Commissioners; thus, paper copies may be filed
the following day. Written exceptions and argument must identify specifically those
findings or conclusions to which exception is taken, citing the portions of the record on
which each exception is based. A party must submit 30 copies of their written exceptions
and responses to exceptions. Responses to exceptions should be filed no later than 5:00
p.m. on Monday, May 28.

Oral argument during the exceptions hearing before the Commission is limited to
15 minutes per applicant and 10 minutes per interested party, unless extended by the Vice
Chair or the Vice-Chair’s designated presiding officer. T will not be chairing the meeting
when this Recommended Supplemental Decision is considered by the Commission. The
schedule for the submission of exceptions and responses is as follows:

Submission of exceptions Wednesday, May 23, 2012
No later than noon

Submission of responses Monday, May 28, 2012
No later than 5:00 pm

Exceptions hearing May 31, 2012
11:00 am.
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I INTRODUCTION

This matter is back before the Commission upon remand from the Circuit Court for
Raltimore City. The review came before the Commission as a review of two applications to
establish new hospitals in upper Montgomery County, Maryland. On January 20, 2011, the
Commission granted a Certificate of Need to Holy Cross Hospital of Silver Spring to establish a
new hospital, Holy Cross Hospital-Germantown (“HCH-G”), in Germantown, Maryland. On the
same day, the Commission denied the application of Clarksburg Community Hospital, Inc.. a
corporation formed by Adventist HealthCare, Inc., that sought to establish a new hospital 1o be
known as Clarksburg Community Hospital (“CCH”) in Clarksburg, Maryland. The Commission
found that the CCH project was inconsistent with six applicable State Health Plan standards and
two Certificate of Need (“CON™) review criteria. The Commission analysis of the two
applications is contained in a 180-page decision dated January 20, 2011 (the “Decision™).

The “Adventist Entities”, consisting of CCH, interested party Shady Grove Adventist
Hospital, and interested party Shady Grove Adventist Emergency Center at Germantown,
appealed the Commission’s grant of a CON for HCH-G on three grounds; they did not allege that
the CCH application should have been approved. By a February 21, 2012 Memorandum and
Order (“Mem. Opinion™), W. Michel Pierson, Judge of the Circuit Court for Baltimore City,
sustained the Commission on two' out of the three issues raised by the Adventist Entities, but
remanded the matter to the Commission to give the Adventist Entities an opportunity “to
comment on the information employed in the Decision” that was not contained in the record.
{(Mem. Opinion at 8).

On remand, the Adventist Entities had the opportunity to file comments specific 1o the
use of “extra-record” data in the Decision. Specifically, at issue on remand, were “several
sources of data that are the subject of [the Adventist Entities’] argument ... population data from
Spatial Insights, Inc.; historical population data, current population estimates and projected
population for 2014 prepared by Applied Geographic Solutions, Inc; and the ‘D.C. Discharge
databases/Data Set.”” (Mem. Opinion at 2). The Adventist Entitics have had access 1o the above-
referenced data since January of 2011,

This remand is limited in scope to the use of specific data in the Decision. On May 4,
2012, the Adventist Entities filed comments on the data. On May 9, 2012, HCH-G filed a
responsc to those comments.

Reviewer’s Recommendation

I recommend that the Commission re-issue a Certificate of Need, approving the
application, Docket No. 08-15-2286, of Holy Cross Hospital of Silver Spring to establish a new

' The Circuit Court found that the Commission had property considered input from the Health Services Cost Review
Commission, rejecting the Adventist Entities” argument that statutory language requiring coordination with HSCRC
“yestfs] HSCRC with veto power over the Commission decisions.” (Mem. Opinion at 8). The Court noted that the
second issue raised by the Adventist Entities was an “illusory issue”™ because the Commission had not permitted the
“shifting” of beds from Holy Cross Hospital in Silver Spring to the proposed new hospital and, thus, that the
Commission had not violated the bed need standard in the Acute Care Chapter of the State Healh Plan. (Mem.
Opinion at 7).



93-bed general acute care hospital in Germantown, with the same standard conditions as in the
2011 Certificate of Need. Although the Adventist Entities have correctly pointed out calculation
errors in the Commission’s January 20, 2011 decision, Holy Cross Hospital-Germantown has
satisfied all State Health Plan Standards and Certificate of Need review criteria and should be re-
issued a Certificate of Need.

II. REVIEW AND ANALYSIS OF ADVENTIST ENTITIES’ COMMENTS

The Adventist Entities found errors in the projection of bed need in the Decision. The
applicable State Health Plan standard, shown below, requires that a proposal to increase capacity
of either MSGA beds or pediatric beds must be justified in one of four ways. The fourth
approach outlined in (c){(iv) of the standard permits a service area analysis modeled on the
jurisdictional bed need projection methodology. Analysis at the service area-level was used by
the applicants in the review, was used in the Decision, and is used in this Recommended
Supplement to the Decision.

10.24.10.04B(2) _ Identification of Bed Need and Addition of Beds
Only medical/surgical/gynecological/addictions (“MSGA”) beds and pediatric  beds
identified as needed and/or currently licensed shall be developed at acute care general
heospitals.
(@) Minimum and maximum need for MSGA and pediatric beds are determined using the
need projection methodologies in Regulation .05 of this Chapter.
(b} Projected need for trauma unit, intensive care unit, critical care unit, progressive care
unit, and care for AIDS patients is included in the MSGA need projection.
(c) Additional MSGA or pediatric beds may be developed or put into operation only if:
(i) The proposed additional beds will not cause the total bed capacity of the hospital to
exceed the most recent annual calculation of licensed bed capacity for the hospital
made pursuant to Health-General §19-307.2; or
(ii} The proposed additional beds do not exceed the minimum jurisdictional bed need
projection adopted by the Commission and calculated using the bed need projection
methodology in Regulation .05 of this Chapter; or
(it) The proposed additional beds exceed the minimum jurisdictional bed need
projection but do not exceed the muximum jurisdictional bed need projection adopted
by the Commission and calculated using the bed need projection methodology in
Regulation .05 of this Chapter and the applicant can demonstrate need at the
applicant hospital for bed capacity that exceeds the minimum jurisdictional bed need
projeciion; or
(iv}) The number of proposed additional MSGA or pediatric beds may be derived
through application of the projection methodology, assumptions, and targefs
contained in Regulation .05 of this Chapter, as applied to the service area of the
hospital.

The Adventist Entities correctly pointed out two errors that occurred in the analysis of
service area bed need in the Decision. The first was in the projected range of use rates of MSGA
beds by the adult population aged 15 to 64 in the expected service area of HCH-G i the forecast



year of 2018. The range used for this rate, usually referenced as the “non-Medicare MSGA
discharge rate” occurred because the wrong use rate for the base year of 2008 was inadvertently
inserted in the bed demand forecast calculations. The overstated base year use rate affected the
range of use rates employed in projecting demand in the target year, ten years after the base year.

The Decision used a range of projected 2018 use rates for the HCH-G expected service
area, unadjusted, of 64.3 to 71.2 discharges per thousand population aged 15 to 64. The correct
range of projected 2018 use rates for this age group in the HCH-G expected service area, which
should have been used in the Decision, prior to any adjustment, was 46.6 to 52.3 discharges per
thousand population.? Thus, for the entire adult population aged 15 and older, this translates into
the Decision’s overstated use rate range for MSGA beds of 92.0 to 106.2 discharges per
thousand; the correct range would be 77.4 to 90.5 discharges per thousand.

In their comments, the Adventist Fntities calculated the (apparently unadjusted) range of
projected 2018 use rates for the 15-64 age group to be 45.8 to 50.8. They use this range of 45.8
to 50.8 in their 2018 projection of bed demand for HCH-G’s expected service area. As noted in
the table below, I have recalculated the range for this age group and find that the correct
unadjusted 2018 range is 46.6 to 52.3; as one can see, this rate is relatively close to that
calculated by the Adventist Entities. The differences are not large enough to be significant. I
arrived at the unadjusted rate by trending the 2008 use rate to 2018 based on the average annual
rate of change over the immediately preceding five-year period (2003-2008) and the immediately
preceding ten-year period (1998-2008).

The Decision replicated the State Health Plan methodology, as much as possible, in
developing the applicants’ service area forecasts “with the exception that Montgomery County
experience serves as the basis for adjustment” rather than the stale as a whole. Decision at 40. 1
followed this method because I conclude that it is the best method to use in a jurisdiction with
multiple existing acute care general hospitals with overlapping service arcas.

The following table summarizes the MSGA discharge rate for the 15-64 age group used
in the 2011 decision and the corrected discharge rates, unadjusted, and the final corrected
discharge rate range, adjusted for county-wide proportional change in discharges, which serves
as the range used in the service area bed demand forecast.

2 The overall statewide MSGA discharge rate for the population aged 15-64 in 2008 (Maryland and DC
hospital discharges only) was 70.8 discharges per thousand population. Montgomery County and
subregions of the County, such as the HCH-G expected service area have a miuch lower use rate for this
age group, which is probably why this error was not readily apparent.

3



MSGA Discharge Rate Range

Population Aged 15-64
Minimum Maximum
MSGA MSGA
Discharge | Discharge
Rate Rate
2011 Decision (adjusted) 64.3 7.2
Corrected Rates 46.6 52.3
{unadjusted
Corrected Rates {adjusted) 45.3 56.4

The second error in the Decision involves the projection of the average length of stay
(*ALOS™) used in MSGA bed need projection. The Decision’s missteps in adapting the SHP
methodology to adjust ALOS resulied in an inappropriately high range of ALOS for both the
Medicare and non-Medicare patient population. I find that the Decision should have used a 2018
projected range for the 65 and older population (the “Medicare” population) in HCH-G’s
expected service of 3.99 to 4.15 days; for the 15 to 64 year old population, the projected 2018
range should have been 3.27 to 3.42 days. For the entire adult population, this equates to a 2018
range of 3.63 to 3.80 days (instead of the range of 4.60 to 4.74 days that was used in the
Decision), as shown in the following table.

MSGA Average Length of Stay Range

All Adults
Minimum Maximum
2011 Decision (adjusted) 4.60 4,74
Corrected ALOS (adjusted) 3.63 3.80

The Decision identified a projected 2018 range of MSGA average daily census (*ADC”)
generated by the population of HCH-G's expected service area (*ESA”) of 358 to 447 patients.
When I alter the demand projection to reflect the correct discharge rate and ALOS values, the
projected 2018 range for the expected service area’s MSGA ADC is 230 to 314 patients. This is
a 2018 MSGA ADC projection for an expected service area (“ESA”) that is an “85% service
area,” i.c., a geographic area cxpecied to generate 85% of the demand for MSGA patient days at
the proposed Germantown hospital. Thus, in order to project the full level of MSGA bed demand
in 2018 available to the prospective hospital, the projected ADC is adjusted accordingly. 1 note
that HHCH-G and CCH each used an 85% service area in their analyses of their projected ESA in
their respective applications. (Decision at 38).

The following table compares the correct projected MSGA ADC for HCH-G's expected
service area with the projection used in the Decision, as outlined above. The table also makes
the same comparison for HCH-G’s MSGA ADC at two levels of market capture (or market
share), ten percent and fifteen percent.



Projected 2018 MSGA Average Daily Census Generated from HCH-G Expsacted Service Area

Population and

Projected 2018 MSGA Average Daily Census at HCH-G at Two Levels of Market Capture
Projected MSGA ADC Projected ADC Projected HCH-G ADC Projected HCH-G ADC
HCH-G Expected Adjusted for “85%" at 10% Market Share at 15% Market Share
Service Area Service Area Capture Capture
Minimum | Maximum | Minimum | Maximum Minimum | Maximum Minimum | Maximum
2011 Decision 358 447 421 526 | - 42 53 63 79
Corrected TR
Prolection 230 314 271 370 27 37 iR 58

The following table identifies the projected MSGA bed need at HCH-G, both in the
Decision and as corrected, for the same range of market capture, utilizing the targel average
annual occupancy rates of the State Health Plan, which are scaled to average daily census. Two
target occupancy rates come into play here. For an MSGA ADC of 1-49 patients, the State
Health Plan target occupancy rate is 70 percent. (COMAR 10.24.10.05(d)}(4)). For MSGA ADC
of 50 to 99 patients, the State Health Plan target occupancy rate is 73 percent. (Jd.). The numbers
shown for the 10% market share capture in the Decision are different from those shown in Table
31 of the Decision (a minimum of 53 and a maximum of 66) because, for all the bed need values
shown in that table, a conservative target occupancy rate of 80% was used’ rather than the 70 to
75% targets actually applicable to the projected ADC.

Projected Bed Need at HCH-G at Two Levels of Market Capture and the State Health Plan Target

Occupancy Rate
Projected HCHG Bed Need Projected HCHG Bed Need
at 10% Market Share at 15% Market Share
Capture and SHP Target Capture and SHP Target
Occupancy Rate QOccupancy Rate
Minimum Maximum Minimum Maximum
2041 Decision R 6 R | | 84 105
Corrected Projection 39 53 | % % 58 COU7s

Tt will be noted that, when a market capture share assumption of fifieen percent is applied
to HCH-G's expected service area, the range of corrected bed need projected for HCH-G, 59 to
75 beds, is almost identical to the overstated bed need projection in the Decision at the ten
percent market capture rate for this 75-MSGA bed hospital (60-71).

It is true that my Recommended Decision and the Decision identified utilization
projections at the proposed hospital level at a market share rate of ten percent in comparing the
two hospitals” applications. A market share capture assumption of ten percent 18 a very
conservative benchmark. This is illusirated by the fact that nearly seven percent of MSGA
patients in HCH-G's ESA wraveled to Holy Cross Hospital in Silver Spring for their hospital care
in 2008. (See Appendix 2). Statewide, the 47 general acute care hospitals in Maryland operating
in 2008, on average, had a market share of 28.8% in their “85%" service arcas. Because the
hospitals that are the only hospitals in their jurisdictions tend to have the Jargest market shares in
their service areas, 1 examined the 32 hospitals that operated in multi-hospital jurisdictions in

5 The State Health Plan uses an 80% target occupancy rate for hospitals with an ADC greater than 100
patients,



2008, to get a better sense of what a reasonable benchmark would be for HCH-G. Excluding the
extrerne outlier of James Lawrence Kernan Hospital in Baltimore City (this specialty
rehabilitation hospital had a market share of only 0.2% in its 85% service arca in 2008 and only
11 acute care beds), the remaining 31 general hospitals in multi-hospital markets had an average
market share of 17.8% in their 85% service areas in 2008, Maryland’s two academic medical
centers and other large hospitals with tertiary services, such as cardiac surgery, tend to have large
and diffuse service areas in which they command the lowest levels of market share. 1 note that,
after eliminating these hospitals from consideration to get a better “peer group” for HCH-G, the
remaining 23 community hospitals in Maryland without cardiac surgery services that are located
in multi-hospital jurisdictions, commanded an average 21.1% market share in their 85% service
areas in 2008,

Additionally, as noted in the Decision, of the women who participate in the Montgomery
County Maternity Partnership at Holy Cross Hospital in Silver Spring, 75% come from HCH-G’s
ESA.* (Decision at 46, 101, 170). Because many of these women depend on public
transportation to travel past closer available hospitals to go to Holy Cross Hospital’s Silver
Spring campus, it is reasonable to assume that more Maternity Partnership patients in HCH-G’s
ESA may access Holy Cross services if such services are more convenient.

The Adventist Entities conduct their analysis using only a ten percent market share for
HCH-G. This assumption serves as the constant in their analyses, and forms the basis for their
belief that “the CON Decision’s 2018 MSGA bed need projections do not support a finding of
need for the 75 MSGA and ICU beds proposed for the Holy Cross Germantown project.”
(Comments at 12).

Despite the miscalculations in the Decision’s MSGA bed need projection that were noted
by the Adventist Entities, the corrected bed need projection still supports a finding of need for
the complement of 75 MSGA beds proposed for the HCH-G project. The Adventist Entities’
conclusion solely focuses on the bed demand that HCIH-G would be projected to achieve in 2018
if it captured only ten percent of the projected demand for MSGA beds in its expected service in
that year. This focus has been selected because of the following findings and conclusions made
in the Decision (at 42):

With respect to the new hospitals’ proposed ESAs, this analysis reflects
the much larger service area population cxpected for the HCH-G project when
compared with the CCH ESA and the ability of the proposed 75 MSGA beds at
HCH-G to be highly occupied with a market penetration of MSGA patients
originating in the service area of 10% while the CCH project would need to
achieve market penetration in excess of 20% in its expected service area to il its
proposed 70 beds at similar levels. ... [M]arket share observed to be achieved by
Montgomery County hospitals in “90%” service areas ranged from 7 to 21

* This information played an important part in the Commission’s finding that that “HCH-G has a greater
potential for positive impact on ‘demographic access to services’ because of the substantial number of
residents from the HCH-G ESA that currently travel to |Silver Spring] for services. especially the
participants in the Montgomery County Maternity Partnership, and the more diverse population of the
unique zip code areas of the HCH-Germantown ESA..." {Decision at 180-181).
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percent, but only one of the five, SGAH, achieved a market share above 10% ina
service area representing this level of importance for a hospital. This strongly
suggests that the proposed HCH-G project would be likely to achieve efficient
utilization of its proposed MSGA beds by penetrating its expected service area at
a level that existing hospital experience indicates is realistic.

The Commission further concludes that, considering MSGA bed need at
the hospital service area and new hospital expected service area level, and
incorporating the State Health Plan bed need forecasting methodology steps and
Montgomery County trends in MSGA bed use, rather than the overall State
experience, as a basis for establishing target discharge rate and ALOS values: (1)
a redistribution of MSGA bed capacity from the southeastern area of the County,
dominated by HCH-SS and Washington Adventist Hospital to the north and
central regions of the County, dominated by Shady Grove Adventist Hospital and
Suburban Hospital, is consistent with service area patterns and trends; (2) the
HCH-G project has a service area that makes it possible and very likely, given the
experience of most hospitals, to achicve market penetration that can fully support
the MSGA beds proposed over the coming decade; and (3) the service area of the
CCH project is such that it is possible but not likely, given the experience of most
hospitals, to achieve market penetration that can fully support the MSGA beds
proposed for its project over the coming decade.

1 believe that, as noted at the end of the first paragraph of the preceding excerpt, the key
conclusion regarding market capture in the Decision was “that the proposed HCH-G project
would be likely to achieve efficient utilization of its proposed MSGA beds by penetrating its
expected service arca at a level that existing hospital experience indicates is realistic.” This is
still true. I note that the Decision found that the 75 MSGA beds at HCIH-G would be “highly
occupied” with a market penetration level of ten percent, in contrast to the market penetration
needed by CCH. T explicitly find that, as indicated in the first sentence of the excerpt, 10 to 20
percent constitutes a critical range of market share for consideration in an analysis of expected
service area demand levels of this type and their relevance to proposed bed capacity.

The Decision did not conclude that either CCH or HCH-G would have to achicve a high
level of bed occupancy in 2018 at a ten percent level of market share in order for a proposed
hospital to be found to be needed. Rather, the Commission found that HCH-G would experience
a level of demand in its expected service area that would warrant the availability of 53 to 66
MSGA beds operating at an annual average occupancy rate of 80% if it were successful in
capturing 10 percent of the demand for MSGA beds in its expected service area; this is
equivalent to 59 to 75 beds at the more appropriate 70% to 75% occupancy rate target identified
in the State Health Plan, as shown in the preceding table. The Decision also found that the
proposed Clarksburg Community Hospital project would only need 23 to 28 beds operating at an
annual average occupancy rate of 80% (26 to 32 beds at the more appropriate 70% occupancy
rate target) if it were successful in achieving the same level of market share in its expected
service area. Thus, an important conclusion from the Decision with respect to HCH-G was
simply that the proposed hospital would have “a service area that makes it possible and very
likely, given the experience of most hospitals, to achieve market penetration that can fully



support the MSGA beds proposed over the coming decade.” (Decision at 42). This conclusion
remains true for HCH-G.

[ want to point out that the Decision’s overstatement of the 2018 demand for MSGA beds
applied not only to the HCH-G expected service area, but to all of the other hospital service areas
examined, including the proposed Clarksburg Community Hospital. However, as shown in the
preceding tables, correcting for this overstatement indicates that HCH-G would still achieve
approximately the same level of bed use in 2018 by capturing a 13 percent share of the MSGA
demand in its expected service area, ic., a level of market share that is approximately eight
percentage points higher than its parent hospital, located in Silver Spring, has already achieved in
the Germantown market. (See Appendix 2). And, as previously noted, the 23 non-cardiac
surgery hospitals operating in multi-hospital jurisdictions in 2008 achieved an average MSGA
market share of 21.1 percent in their 85% MSGA service areas.

As previously noted, the State Health Plan permits a determination of bed need to be
made at the service area level, and requires that such an analysis hew to the approach outlined in
the Plan’s methodology for forecasting bed need at the jurisdictional level. The consideration of
market share implications for filling proposed hospital beds at given levels of forecasted demand
in a service area is an obvious and conventional analytic approach. The Decision’s use of a 10 to
20 percent market share as the critical range emerged from the context of the following
information on MSGA market share levels achieved by existing hospitals in Montgomery
County, as shown in Table 25 of the Decision. (Decision at 38).

2008 MSGA Market Share of Discharges — “90% MSGA Service Areas”
Montgomery County Hospitals

Market Share of MSGA

Number of Zip Code Discharges”

Hospital Areas in the Service Originating in the

Area Service Area
Washington Adventist 89 5.2%
HCH-88 68 B.7%
Suburban 67 9.5%
Montgomery General 48 10.2%
Shady Grove Adventist 37 207%
Average 62 11.1%

The Commission noted that the “90%” service areas used in the Decision were not
directly comparable to the “85% expected service areas used by CCH and HCH-G i their
applications. (Decision at 38). For a more directly comparable perspective, the following table
shows the 85% service areas and market share for existing Montgomery County hospitals.



2008 MSGA Market Share of Discharges - “85% MSGA Service Areas”
Montgomery County Hospitals °

Market Share of MSGA

Number of Zip Code Discharges®

Hospital Areas in the Service Originating in the

Area Service Area
Washington Adventist 62 7.5%
HCH-8S 51 10.3%
Suburban 37 15.3%
Montgomery General 25 15.9%
Shady Grove Adventist 22 28.5%
Average 39 15.5%

For the five Montgomery County hospitals in 2008, MSGA market share in each
hospital’s 83% service area ranged from 7.5% to 28.5%, with an average of 15.5% and a median
of 15.3%. The Montgomery County hospital that is closest in size and range of services (o HCH-
G is Montgomery General Hospital (*“MGH”; now known as MedStar Montgomery Medical
Center). MGH currently has 120 licensed MSGA beds; the number of licensed MSGA beds for
the other Monigomery County hospitals currently ranges from 203 (Suburban Hospital) to 295
(HCH-SS).

The range of market shares reflects the nature of the individual hospitals and the level of
competition in their service areas. As shown in the above table, MGH’s market share in 2008
in its 83% service area was 15.9%. Washington Adventist Hospital (“WAIH") and HCH-SS have
large, diffuse service areas (as illustrated by the larger number of zip code areas in their 85%
service areas) and lower average overall market shares in these service areas because they
compete against cach other as well as Prince George’s County and District of Columbia
hospitals. Specialized service offerings, such as cardiac surgery at WAH and special
relationships, such as the relationship between HCH-8S and Kaiser Permanente also contribute
to larger and less concentrated service areas with lower overall market share. SGAI has limited
competition; and, therefore, its 85% service area has the smallest number of zip code arcas and
the highest level of MSGA market share. The limited competition in the area as well as HCH-
(s relationship with HCH-SS should make it easier for HCH-G to achicve the volume needed to
support its proposed 75 MSGA beds.

The Adventist Entities incorrectly elevated the Decision’s finding with respect to the
level of use that HCH-G could achieve at a quite conservative market share level of 10 percent to
the status of a threshold standard for approval.”  The Decision does not support their position. |
have used a corrected bed need projection and a reasonable market share in considering the

*Holy Cross Hospital of Silver Spring, in its response to the Adventist Entilies comments, also includes
an examination of MSGA market share for Montgomery County hospitals at the “85% service area level”.
However, that examination started with a definition of the 85% service area based on all acute care
discharges, with the exception of nconates, My examination in this footnoted table defines the 85%
service area as the zip code areas from which 85% of MSGA discharges alone are derived.

“Interestingly, in the Montgomery County new hospital review, the bed demand projections of
Clarksburg Community Hospital implied an ability for that hospital to achieve much higher levels of
MSGA market share in its expected service arca, (Decision at 34).
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comments filed by the Adventist Entities and the record in this review. 1 find that HCH-G’s 75
MSGA beds are likely to be well-utilized within a few years after the completion of the project.

{13) Financial Feasibility
A hospital capital project shall be financially feasible and shall not jeopardize the long-term
financial viability of the hospital.
(a) Financial projections filed as part of a hospital Certificate of Need application must be
accompanied by a statement conltaining each assumption used to develop the projections.
(b} Each applicant must document that:
(i) Utilization projections are consistent with observed historic trends in use of the
applicable service(s) by the service area population of the hospital or State Health
Plan need projections, if relevant;
(i) Revenue estimates are consistent with utilization projections and are based on
ctirrent charge levels, rates of reimbursement, contractual adjustments and discounts,
bad debt, and charity care provision, as experienced by the applicant hospital or, ifa
new hospital, the recent experience of other similar hospitals;
(iii) Staffing and overall expense projections are consistent with utilization
projections and are based on current expenditure levels and reasonably anticipated
future staffing levels as experienced by the applicant hospital, or, if a new hospital,
the recent experience of other similar hospitals; and
(iv) The hospital will generate excess revenues over total expenses (including debf
service expenses and plant and equipment depreciation), if utilization forecasts are
achieved for the specific services affected by the project within five years or less of
initiating operations with the exception that a hospital may receive a Certificate of
Need for a project that does not generate excess revenues over total expenses even if
utilization forecasts are achieved for the services affected by the project when the
hospital can demonstrate that overall hospital financial petformance will be positive

and that the services will benefit the hospital’s primary service area population.

The Adventist Entities “piggy-back” on their analysis of bed need, exclusively focusing
on the bed need for HCH-G at the ten percent market share level, to develop a totally derivative
analysis of financial performance for HCH-G. The Adventist Entities’ analysis concludes, not
unexpectedly, that, at lower projected utilization levels, HCH-G will generate less revenue and
that bottom-line performance cannot be maintained because hospitals cannot reduce their
variable expenses on a dollar for dollar basis when revenue targets are not met. They do not
undertake any analysis of the financial feasibility of the HCH-G project that is based on HCH-G
capturing more than ten percent of the total MSGA demand in its expected service area.

As previously noted in this Recommended Supplemental Decision, the incorrect bed need
calculation used in the Decision does not change the Commission’s findings and conclusions
with respect to the need for the HCH-G project. There is sufficient bed need in HCH-G’s
expected service area for this new hospital to support a revenuc base that will result in the
profitable operation of the hospital. I find that, using the corrected bed need, the proposed HCH-
G hospital is financially feasible.
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B. Need

COMAR 10.24.01.08G(3)(b} Need.

The Commission shall consider the applicable need analysis in the State Health Plan. If no
State Health Plan need analysis is applicable, the Commission shall consider whether the
applicant has demonstrated unmet needs of the population to be served, and established that
the proposed project meets those needs.

The only need issue addressed by the Adventist Entities in their comments is the MSGA
bed need projection, As discussed above, the MSGA bed need standard of COMAR 10.24.10,is
satisfied by the HCH-G project. In considering this review criterion, the Commission found that
HCH-G also demonstrated a need for the obstetric and acute psychiatric bed capacily proposed
for the new hospital and the surgical facilities proposed. That has not changed. 1 find that need
for the new hospital in Germantown has been established.

D. Viability of the Proposal

COMAR 10.24.01.08G(3)(d} Viability of the Proposal.

The Commission shall consider the availability of financial and nonfinancial resources,
including community support, necessary to implement the project within the time frames set
forth in the Commission’s performance requirements, as well as the availability of resources
necessary to sustain the project.

In considering this review criterion, the Commission found that both the HCH-G project
and the Clarksburg Community Hospital project would be well accepted by the medical
community and gencral population in their respective service arcas. (Decision at 149-165). The
Commission found that the sponsor of the HCH-G project had adequately demonstrated, with a
high degree of certainty, that resources are available for its project planning and for the execution
of its plans, which included both HCH-G and the expansion and renovation of the existing Holy
Cross Hospital in Silver Spring. The plans of Holy Cross Hospital of Silver Spring and its parent,
Trinity Health, were found to have substantially lower risk than those of the Adventist Entities
based on the former organizations’ superior creditworthiness, liquidity, capital structure, and
profitability. Nothing in the comments of the Adventist Entities addresses or alters these
findings.

The Commission also found in its Decision that, lrom the perspective of market
feasibility, HCH-G had demonstrated that it can achieve utilization fevels consistent with 1is
projections. Cognizant that no forecast can be established with perfect confidence, the Decision
aiso found that the HCH-G project “is backed by resources, in the form of Holy Cross Hospital
of Silver Spring and Trinity Health, that can weather difficulties.” (Decision at 163). The
Adventist Entities have argued in their comments that the HCH-G project is not viable because it
cannot demonstrate that it can achieve its projected use levels, which are consistent with a viable
level of financial performance. As previously noted, the sole focus of the Adventist Entities is
on projected service area demand at the lowest level of market share considered in the Decision.
I find that HCH-G continues to be a viable project.
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. SUMMARY

In January, 2011, the Commission issued a Certificate of Need authorizing Holy Cross
Hospital of Silver Spring to establish a 93-bed acute care gencral hospital in Germantown.
Appendix 3 summarizes the basis for the Commission’s decision, detailing its review of the
applicable State Health Plan standards and Certificate of Need general review criteria.

1 have fully considered the comments provided by the Adventist Entities based on their
review of the extra-record data that was in the Decision. The Adventist Entities have correctly
identified two errors that occurred in the Decision’s analysis of bed need, at the proposed
hospital expected service area level. They assert that the Comimission would not have granted a
CON for HCH-G if the errors in the analysis of service area bed need had not occurred, positing
that the Commission would have found that the project was not needed and not financially
feasible.

1 have considered the Decision’s miscalculation of the bed need projection for the
expected service area of the Germantown hospital, and applied a reasonable and achievable
market share for the hospital. I conclude, as I did in my 2010 Recommended Decision, that the
hospital is needed and is financially feasible. The market share that the Germantown hospital
would need to achieve in its expected service area by 2018, the target year used in the bed need
analysis, to attain the same levels of bed occupancy found in the Decision, while five percentage
points higher than the level used in the Decision, is within the range of market penetration that
can be attained by this new hospital, as demonstrated by Maryland general acute care hospital
experience. It is important to note that, in 2008, Holy Cross Hospital of Silver Spring, the
spousor of the Germantown hospital project, captured 6.7% of the MSGA market share
generated in the expected service area of the Germantown hospital. The Decision found that the
project would need to capture only ten percent of the projected range of MSGA market demand
in 2018 to occupy its proposed MSGA bed capacity of 75 beds at a level that would comply with
the State Health Plan’s bed need standard. Based on my review of the corrected bed need
projection, this same level of bed use will be attained in 2018 if the new hospital captures 15
percent of the range of projected MSGA market demand. In 2008, three of the five existing
Montgomery County hospitals captured 15 percent or more of the MSGA market in the their
respective “85% MSGA service areas,” directly comparable, in terms of accounting for MSGA
discharges, to the expected service area of HCH-G. 1 note that the 23 Maryland hospitals most
comparable to HCH-G (non-cardiac surgery community hospitals operating in multi-hospital
jurisdictions) achieved an average MSGA market share of 21.1 percent in their 85% MSGA
service areas in 2008,

Because the Adventist Entities’ assessment of financial feasibility is based upon an
untrealistic assumption that a ten percent market share is the highest level of market penetration
that HCH-G can achieve and that this represents a static condition, their conclusions with respect
to financial feasibility lack a firm foundation. The Holy Cross Hospital in Germantown has
demonstrated financial feasibility.

[ conclude that the proposed new hospital in Germantown is necded. I believe that
residents of upper Montgomery County, including patients who currently travel 10 Holy Cross
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Hospital in Silver Spring for their medical care, will benefit from having this new hospital in
Germantown. As [ noted in 2011, Holy Cross Hospital is well-positioned, financially, to build
the Germantown hospital; the Germantown hospital is well-positioned, geographically and
demographically, to make the hospital succeed

For these reasons, 1 recommend that the Commission approve the Cerlificate of Need
application, Docket No, 08-15-2286, of Holy Cross Hospital of Silver Spring to establish a new
93-bed general acute care hospital in Germantown, with the standard conditions for a project
that contains shell space.
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IN THE MATTER OF * BEFORE THE

PROPOSED NEW HOSPITALS * MARYLAND HEALTH
IN MONTGOMERY COUNTY * CARE COMMISSION

Holy Cross Hospital of Silver Spring *
Docket No. 08-15-2286 *
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FINAL ORDER

Based on the analysis and findings in the Commission’s Final Decision, it is this 31" day
of May, 2012,

ORDERED, by a majority of the Maryland Health Care Commission, that the
application of Holy Cross Hospital of Silver Spring for a Certificate of Need to establish a 93-
bed acute care gencral hospital at Observation Drive and Middlebrook Road, on the Germantown
campus of Montgomery College, in Montgomery County, containing 75 MSGA beds, 12
obstetric beds, 6 acute psychiatric beds, five operating rooms, and 14 emergency department
treatment bays,' at a total project cost of $201,983,857, consisting of a total current capital cost
of $169,191,969. including capitalized interest, an inflation allowance of $1,409,242, financing
and other cash requirements of $6,382,646, and working capital of $25,000,000, 1s APPROVED
subject to the following conditions:

1. Holy Cross Hospital-Germantown will not finish the shell space without
giving notice to the Commission and obtaining all required Commission
approvals.

2. Holy Cross Hospital-Germantown will not obtain or request an adjustment in
rates by the Health Services Cost Review Commission (“HSCRC™) that
includes depreciation or interest costs associated with construction of the
proposed shell space until and unless Holy Cross Hospital of Germantown has
filed a CON application involving the finishing of the shell space, has
obtained CON approval for finishing the shell space, or has obtained a
determination of coverage from the Maryland Ilealth Care Commission that
CON approval for finishing the shell space is not required.

3. The HSCRC, in calculating an initial rate or any future rates for Holy Cross
Hospital of Germantown and its peer group, shall exclude the capital costs

! Holy Cross Hospital has notified the Commission that further refinement of its physical plant design
has resulted in an Emergency Department with 14 (rather than 12) treatment spaces, but with no
additional square tootage. This is not a significant change in physical plant design that requires
Commission approval.



associated with the shell space until such time as the space is finished and put
{o use in a rate-regulated activity, In calculating any rate that includes an
accounting for capital costs associated with the shell space, HSCRC shall
exclude any depreciation of the shell space that has occurred between the
construction of the shell space and the time of the rate calculation (i.e., the
rate should only account for depreciation going forward through the remaining
useful life of the space). Allowable interest expense shall also be based on the
interest expenses going forward through the remaining useful life of the space.

MARYLAND HEALTH CARE COMMISSION
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Record of the Review on Remand

On February 21, 2012, W. Michel Pierson, Judge of the Circuit Court for Baltimore City.
sustained the Commission on two of three issues raised by petitioners Clarksburg Community
Hospital, Inc. and Adventist Healthcare, Inc., d/b/a Shady Grove Adventist Hospital
(collectively, the “Adventist Entities”) and remanded the matter to the Commission to give the
Adventist Entities an opportunity “to comment on the information employed in the Decision.”

R-1)

On March 2, 2012, Marilyn Moon, Ph.D., the reviewer in this matter, notified counsel of
record Diane Festino Schmitt and Jack Tranter that the project was remanded back to MHCC and
requested that Adventist file comments regarding the use of “extra-record” data in the Decision.
(R-2)

On behalf of the Adventist Entities, Diane Festino Schmitt, by letter to Dr. Moon on
March 7, 2012, requested that she withhold issuing a schedule/process for the remand until after
the appeal period passed and formally make all extra-record data a part of the administrative
record in this matter (R-3)

On March 9, 2012, Jack Tranter, counsel to Holy Cross Hospital—Germantown (“Holy
Cross”™) notified Dr. Moon that it did not object to the Commission providing to the Adventist
Entities the three data bases in question in this matter; and argued that the Adventist Entities
have no standing to appeal this matter. (R-4)

On March 27, 2012, Diane Festino Schmitt notified Suellen Wideman, AAG, counsel for
MHCC in this matter, that the Adventist Entities would not pursue an appeal to the Court of
Special Appeals at that time and requested the extra-record data in the format in which the
Reviewer reviewed it. (R-5)

On March 28, 2012, Ms. Wideman notified the parties by email correspondence that the
Adventist Entities had all of the extra-record data since January of 2011 and that Dr. Moon
would respond to the parties’ requests by letter. (R-6)

On behalf of Holy Cross, Mr. Tranter replied to the Adventist Entities’ request for
additiona! time to file comments by letter to Dr.Moon on March 28, 2012, (R-7)

On March 29, 2012, Ms. Wideman requested that counsel for the parties consider and
discuss the date for filing comments on the extra-record data. (R-8)

On March 29, 2012, Ms. Wideman re-sent to the Adventist Entities thirteen original
emails and attached data provided by Paul Parker, the Commission’s Director of Hospital
Services, in January of 2011 (R-9) and provided a copy of the correspondence and data originally
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sent to the Adventist Entities on January 28, 2011 and January 31, 2011 to Ms. Schmitt on March
30,2012, (R-10)

Holy Cross agreed to an extension of time for filing comments, with conditions, on
March 30, 2012, (R-11)

Ms. Wideman wrote to counsel for the parties on April 3, 2012, providing a list of the zip
code areas comprising the defined MSGA service areas in this matter. (R-12)

The Adventist Entities requested clarification of zip code area data by email
correspondence on April 5, 2012. (R-13) Also on April 5. 2012, Holy Cross requested that this
matter be considered by the Commission on April 19, 2012 as the Adventist Entities did not file
comments by the deadline of April 2, 2012. (R-14) Ms. Wideman provided additional
clarification of the zip code data to the parties herein on April 5, 2012. (R-15)

On April 11, 2012, the Adventist Entities argued against the Holy Cross request for the
MHCC to consider this matter on April 19, 2012 and proposed that the Adventist Entities file its
commentis by May 7, 2012. (R-16)

Ms. Wideman proposed revised {iling deadlines for comments and the Recommended
Supplement to the Decision in this matter on April 16, 2012 (R-17) in response to Holy Cross’
letter of that same date setting forth the unnecessary cost estimates for every month of delay to
completion of site work at its location. (R-18) The Adventist Entities agreed to work with Holy
Cross to establish the filing dates for comments and responses on April 18, 2012 (R-19)

Holy Cross filed a Motion Secking Issuance of an Interlocutory Non-Final Determination
Authorizing Holy Cross Hospital to Continue Construction of a New Hospital In Germantown on
April 18,2012, (R-20)

Ms. Wideman provided preliminary notice to counsel for the parties on April 20, 2012
via email correspondence regarding the possibility of scheduling a hearing in this matter during
the last week of April. (R-21) Ms. Wideman requested additional clarification of the Adventist
Fntities schedule for filing comments and responses on April 24, 2012. (R-22)

On April 24, 2012, the Adventist Entities filed its Opposition to HCH’s Motion Seeking
Issuance of an Interfocutory Non-Final Determination. (R-23) On that same date, the
Commission’s Vice-Chair, provided notice to the parties that he would chair a hearing on April
25, 2012, giving each party ten minutes to present oral argument on the Motion Seeking Issuance
of an Interlocutory Non-Final Determination Authorizing Holy Cross Hospital to Continue
Construction of a New Hospital in Germantown filed by Holy Cross on April 18, 2012. (R-24)
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On April 25, 2012, the Commission received documentation that Judge W. Michel
Pierson denied the Motion to Revise Judgment (Pleading No. 22), along with the opposition, on
April 16,2012, (R-25)

The transcript of the motions hearing held on April 23, 2012 In the Matter of Proposed
New Hospitals in Montgomery County, Holy Cross Hospital Silver Spring, Docket No. 08-15-
2289: Clarksburg Community Hospital, Docket Number 09-15-2294 was received by the
Commission on May 3, 2012, (R-26)

On May 4, 2012, the Adventist Entitics filed Adventist’s Comments on Additional
Fvidence Entered Into The Record. (R-27) and on May 7, 2012, the Adventist Entities filed
original signature pages for Richard J. Coughlan and David S. Cohen’s Affidavits A and B tw its
Comments. (R-28)

On May 10, 2012, Holy Cross filed its Response to Comments Filed By the Adventist
Entites. {R-29)

On May 11, 2012, Dr.Moon notified the parties via email letter dated April 11, 2012 that
she did not desire additional filings, evidence, or oral argument in this matter, that she expected
to issue a Recommended Supplemental Decision on or about May 16, 2012; a party taking
exceptions would have seven days to file them with the Commission and a party filing responses
to exceptions would have five dates to file its reponse; and that oral argument on the exceptions
will be heard on May 31, 2012. (R-30) On May 14, 2012, another email was sent to the partics
from Dr.Moon revising the date of document R-30 to May 11, 2012, (R-31)
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2008 MSGA MARKET SHARE DISCHARGES to
Germantown Expected Service Area (ESA) Zip Codes

ESA : 2008 MSGA MARKET SHARE Total Discharges
Zip Codes |FREDERICK HOLY CROSS| MGH SGAH [SUBURBAN WAH | TOTAL [ MD & DC Hospitals
20837 37% 23%| 25%| 59.7% 9.3% 2.8%| 80.28% 355
20838 22.2% 0.0% 0.0%| 50.0% 11.1% 0.0%| B83.33% 18}
20839 0.0% 0.0% 0.0%| 552% 6.9%] 17.2%| 79.31%j 29|
20841 2.3% 6.0% 1.0%| 60.3% 9.1% 3.1%| 81.82% 385
20842 24.6% 1.5% 0.7%| 50.7% 5.2% 6.0%; 88.81% 134
20850 0.3% 4.8% 3.0%| 554% 18.9% 3.0%| 85.48% 2858]
20851 0.3% 14.2% 51% 324% 30.0% 4.2%| 86.18% _ 731
20853 0.1% 17.8%| 31.2%| 18.3% 14.2% 3.7%] 83.33% 2021
20855 0.4% 4.7%; 16.8%) 46.5% 10.6% 2.7%| 81.73% 810}
20871 8.0% 7.1% 56%| 51.3% 7.8% 3.2%| 82.97% 411
20872 9.1% 2.9%! 214%| 3B.1% 4.7% 3.5%| 79.61% 770
20874 0.5% 5.4% 31%; 63.4% 9.1% 3.4%| 84.97% 2628
20876 0.7% 6.2% 3.9%| 81.1% 8.8% 4.3%| 84.88% 1005
20877 0.3% 5.5% 3.7%|  63.6% 11.3% 2.8%| 87.31% 2198
20878 0.4% 4.1% 18% 58.2% 12.6% 3.4%| 80.43% 2586]
20879 0.3% 6.1% 8.2%| 56.6% 12.0% 1.9%; 85.18% 1255
20882 1.1% 4.0%| 31.7%| 36.5% 6.6% 2.9%] 82.65% 732
20886 0.3% 7.8% 6.1%| 58.4% 9.6% 3.1%| 85.35% _ 1597
u.wo.ﬁm_ for Above _
Zip Codes 234 1385 1772] 10661 2536 664] 17252 20523
Percent of Total 1.1% 6.7% 86%| 519% 12.4% 3.2%| B84.1%

Source: HSCRC (Maryland) Hospital and DC Hospital Discharge Data Bases, CY 2008
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